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INTRODUCTION:

THE PUZZLE OF TORTURE

if we are quite willing to kill, why not torture? In the midst of a 
“war on terror,” we find ourselves engaged with this question again. 
Much seems to be at stake in the debate: legally, historically, and morally.

The elimination of torture from penal and investigatory practices 
was a central element in the development of modem law. The Ameri­
can Constitution prohibited “cruel and unusual punishment”; the 
French Declaration of the Rights of Man prohibited “all harshness not 
essential to the securing of the prisoner’s person.” Two hundred years 
later, the prohibition on torture is at the center of modern interna­
tional law, both human rights law and humanitarian law. The prohibi­
tion on torture appeared immediately after World War II in the Uni­
versal Declaration of Human Rights and then in Common Article 3 of 
the 1949 Geneva Conventions; it reappeared in the International 
Covenant on Civil and Political Rights in 1976; and finally it was en­
trenched in the separate Convention against Torture that came into 
force in 1987.

In both the earlier moment of constitutionalism and the later mo­
ment of internationalism, the prohibition on torture symbolized the
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idea of a government of law.1 Political power without law is the practice 
of tyranny, and out of this comes torture. That, at least, is the fear. Is our 
present debate, then, about the limits of our commitment to this ideal 
of the rule of law in both its constitutional and international forms? 
The contemporary arguments over torture open up the most difficult 
questions about the nature of political life. Are the borders of law ade­
quate to the necessities of the political community? Is there a space of 
sovereignty beyond law? Does a “war on terror” occupy that space?2 To­
day’s torture debate has the virtue of transforming these matters of the­
ory into questions that arc concrete and compelling to a wide audi­
ence. All of us need to take a position on the deployment of violence in 
our name. Before we take a position, it may be helpful to understand 
what is at stake.

Just as the reach and character of law are at stake in the torture de­
bate, so is our relationship to our own history. Torture has a distinctly 
premodern feel to it. In the movie Pulp Fiction, a character threatening 
torture says he is going “to get medieval.” Modern criminal law has 
been a story of the progressive elimination of torture. Modern penol­
ogy begins with a reconsideration of the functions and forms of pun­
ishment.3 The spectacle of torture was replaced with the modern peni­
tentiary, and the deployment of bodily pain with the ambition to 
reform the criminal personality.4 Modem criminal procedure is simi­
larly skeptical of the epistemic value of torture, believing it not to be a 
reliable method of finding the truth. The law of torture has been dis­
placed by the law of procedure: the suspect is told of his rights rather 
than tortured for whatever information he might have.3 Facing the 
threat of terrorism, however, we are not sure whether we are con­
fronting a postmodern problem or a premodern form of violence. Ei­
ther way many have no confidence that modern criminal procedure 
will allow us to obtain the information we seek or that the ordinary 
tools of criminal punishment will have much relevance as either deter­
rence or retribution. The symbol of both lines of frustration is Guanta­
namo, and, of course, it has allegedly been a site of torture.6

Cutting across the investigative and penal practice of premodern 
torture was the act of confession. The object of torture was confession, 
which had the dual purpose of providing information and acknowl­
edging sin—whether against God or the sovereign. The first function
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collapses once torture is seen as an ineffective investigatory technique. 
Information obtained under torture might be false. The second func­
tion collapses once legitimate political order is understood to be 
founded on consent, not force. When acknowledgment of sovereign 
authority is brought on by torture, it might not be sincere. Does our 
current interest in torture represent a turn away from a practice of con­
sent toward one of confession? Wliile the torture debate is usually 
framed in terms of a need for information, undeniably the war on ter­
ror has a strong element of conflict between confessional faiths—if not 
directly Muslim versus Christian, then Islamic fundamentalist versus a 
Judeo-Christian tradition carried forward in modern Western culture. 
Many of the reported instances of torture also involve desecration of re­
ligious symbols. Moreover, just as terror is associated with Islamic fun­
damentalism, the American administration associated with torture has 
deep connections to Christian fundamentalism.7

To the legal, political, and moral narratives of progress away from 
the practice of torture, we need to add yet another dimension: a con­
cern not just for the victim but also for the torturer. We cannot have tor­
ture without torturers.8 Where in our contemporary' moral economy is 
there room for the torturer? Is it possible for us to imagine the virtuous 
torturer? Can one imagine telling family and friends that one practices 
torture for the state? Deniability is important both to governments and 
to individual practitioners.9 With the disappearance of the penal spec­
tacle, the practice of torture became a secret practice. The torture that 
survives occurs in places closed to public regard, under conditions of 
deniability, and by agents whose own relationship to the state is likely to 
be “shadowy.”10 The modem phenomenon of torture has the opaque 
presence of the “deniable.” It must be known but not seen; it must be 
spoken of but never speak itself. It is a political practice that cannot ex­
ist in a public space. Nevertheless, to be effective the threat of torture 
must taint the public space. It is always just beyond view.

For the modem state, the publicly accessible space of state action is 
exactly the locus of the rule of law.” Therefore, when torture does 
break into public view, it will always be denounced as illegal. There will 
be threats, and even occasional acts, of prosecution. Nevertheless, we 
have no reason to accept at face value the state’s presentation of its own 
relationship to torture. The United States, the site of the current tor-
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ture debate, not only signed the Convention against Torture, but it en­
acted domestic legislation that flatly prohibits all torture.12 If torture is 
a political practice beyond law, those who cross that border and return 
to law are in a difficult position. They have seen and done too much. 
Perhaps we should think of these exposed agents of torture as scape­
goats: hating been revealed, they must now be sacrificed. Disposing of 
the detritus of war’s violence has been a problem for the state since the 
middle of die last century. Consider, for example, the problems the 
French have confronted with respect to veterans of dieir war in Algeria 
or the Argentine efforts to prosecute those who participated in their 
“dirty” war.13 We seem just recently to have “settled accounts” with Viet­
nam veterans. As yet, we have no idea what will be the felt needs of, and 
society’s response to, the Iraq War veterans.14

The contemporary torture debate raises all of these questions about 
the character of die achievement of modern politics, about whether 
there is a political practice of violence beyond the reach of law, and 
about the citizen’s relationship to these practices. It raises these issues 
as matters of fact, notjust of normative design. The United States does 
subscribe to the legal prohibition on torture. Yet appeals to that law— 
as if the debate arises simply from a mistake about what the law re­
quires—have not been sufficient to quell the debate over our current 
pracuces. If torture remains a state practice of violence, it advances un­
derstanding not at all to say that it is illegal or even that it conflicts with 
fundamental ideas of the rule of law. Of course, torture violates the 
most ordinary understanding of our legal norms and political institu­
tions. Similarly, it violates our ordinary moral intuitions. We don’t need 
legal scholars to tell us this. Theory’s role must be to explain torture as 
a political phenomenon, not simply to identify it as a legal violation. 
That explanation can be achieved only by examining the manner in 
which violence creates and sustains political meaning. We will never 
even begin that inquiry so long as we see torture only as individual 
pathology or legal violation.

To most liberals, torture appears as a display of pure power: the tor­
turer says to the victim, “I can do this to you, and there is nothing you 
can do about it.” This asymmetry of power is anathema to liberal moral­
ity, which insists on the equal dignity of and respect for every individ­
ual.15 From the liberal perspective, law has no place for torture and pol-
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ides must be circumscribed by law. Most academic work today is litde 
more than repeated demonstrations that torture violates die funda­
mental principles of liberalism. In truth, liberalism has nothing inter­
esting to say about torture.

Despite die claim that there is no place for torture in a legitimate 
polidcal pracuce, over and over we confront pracdces of torture. What 
is more, today we find tentadve efforts to justify the practice. For the 
most part, these suggestions are attempts to find a space for torture 
within the premises of liberal poliucal practice. Liberals, too, must be 
concerned about the life and well-being of cidzens. Those open to the 
possibility of torture appeal to what diey imagine as a certain polidcal 
hardheadedness in the war against terror. What if the proposed victim 
of torture has knowledge of a deking time bomb? What if it is a nuclear 
bomb? Do not such threats pose polidcal and moral demands that ex­
cuse or even justify abandonment of die legal prohibition?16 If so, our 
torturers may be in a hard spot, but diey should be respected for doing 
what is necessary. The prohibition on torture, in this view, reflects a 
kind of utopianism founded on an idea of a global order of law that 
never really emerged. It is an aspiration out of sync widi the contem­
porary threat.

Torture thus becomes the fulcrum of an alternative reading of 
modern history. Gone are the narratives of the growth of internadonal 
law, of procedural jusdee, and of the triumph of a liberal constitution­
alism of dignity and respect. Rather, we remain embedded in an older 
story of war. The West must defend itself against enemies who oppose 
its polidcal form, its moral beliefs, its power, and its religions—who op­
pose, in short, its liberalism. We are in a “clash of civilizauons.” Our en­
emies, we are told, hate us “for our freedom.” They are “Islamo-fas- 
cists.” To these contemporary realists, none of the lessons about 
torture—legal, historical, or moral—amounts to a compelling reason 
not to be open to its use if it proves to be necessary to our own defense.

Both sides of this debate agree that fundamental quesdons about 
ourselves are at stake. Both sides also agree that we have been thrust 
into this debate because of the emergence of terror as a means of war­
fare. The terrorist acts outside of the norms of modern humanitarian 
law. Formally, his deployment of violence is not covered by the detailed 
provisions of die Geneva Conventions.17 Substantively, he rejects the
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norms of discrimination and proportionality on which humanitarian 
law is founded. The contemporary terrorist attacks noncombatants as 
they go about their ordinary activities within civil society. He breaches 
the boundaries separating the battlefield from the rest of the political 
order. Terrorist violence can occur anywhere, at any time, and against 
anyone. It aims for a disproportionate impact—that is, for a violent 
spectacle. Thus, the terrorist, who never openly signals his character 
and intent—he wears no uniform and does not openly carry his arms— 
intrudes deep into the interior of the state. Violating the law, he is, of 
course, a criminal. Yet there is a widespread sense—at least in the 
United States—that he is more than a criminal and that the techniques 
of the domestic criminal law are not adequate to the threat. The crimi­
nal law, we are reminded, is not designed to deal with the potential use 
of a weapon of mass destruction. More than that, it is not designed to 
deal with a political enemy.

Just as terrorism is not adequately comprehended in the ordinary 
category of crime, it is not assimilable to other threats to public well­
being. Terror may strike in unpredictable ways, but that does not make 
it like the outbreak of a disease. More people die from flu each year 
than died from the g/11 attacks, but we hardly find that thought com­
forting. Such statistics do not help us to put the attack “in perspective.” 
Terror is a political practice of the spectacle, not a matter of public 
health and mortality rates. It is a communicative practice, while a 
virus—even one more deadly than a terrorist attack—has nothing to 
say to us. Torture, too, is a political practice intended to communicate 
a message. Torture and terror are linked forms of communication; 
they are speaking to each other in the language of degradation and 
humiliation.18

Both torture and terror are political performances that inscribe 
meanings on bodies through pain and the threat of pain. Each pro­
claims the presence of an idea so powerful that it can determine life 
and death. Conflicts between political ideas that power a life-and-death 
competition are what we ordinarily call war. Torture and terror, ac­
cordingly, have to be assessed as practices of warfare. For the West, such 
an assessment often appears easy—too easy. Torture is a war crime. Sim­
ilarly, if terror is a form of combat, then it, too, must be judged a war 
crime.19 The war on terror is fought against an enemy that we describe
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as “unlawful combatants,” as if this makes the enemy somehow more of 
an enemy.

The terrorist, however, reminds us of something that should be ob­
vious but dtat we seem to have forgotten: we don't, in the end, get to 
write the rules of warfare. We don’t get to do so regardless of how in­
clusive the “we" is. An enemy willing to kill and be killed may also be 
quite willing to violate any rule it perceives as a barrier to its ends.20 The 
project of creating a humanitarian law that would mitigate the horrors 
of war assumes an underlying transnational community of interest. It 
assumes that war is an exceptional state and that the parties have a com­
mon interest in containing its damage for the sake of the peaceful rela­
tions that are to accompany the return to normalcy.21 Humanitarian 
law assumes a minimal common morality and a shared ethical point of 
view that can be separated from the adversaries’ conflicting political be­
liefs. For example, that noncombatants should be protected as much as 
possible assumes that both sides are committed to something more 
than, or at least other than, their mutual engagement in killing and be­
ing killed. Humanitarian law assumes, as a theoretical and practical 
matter, either that adversaries are willing to lose their wars rather than 
violate these rules or that a violation will itself increase the chances of 
defeat. Both of these propositions have proven false. Without one or 
the other being true, why would an adversary stick to the rules when 
hard-pressed? One way to think about the terrorist’s relationship to hu­
manitarian law is to consider him “hard-pressed" from the beginning. 
He has no capacity to fight a conventional war. If he is to use violence 
effectively, he must disregard that law. This is surely the lesson that ob­
servers of the Palestinian deployment of terror against Israel have 
learned over the last generation.

The modern, liberal stale was to be a state in which individuals 
could flourish in the pursuit of life plans that they chose for themselves. 
This state was willing to abandon torture and instead try to respect an 
ideal of Kantian morality'—to treat everyone with the dignity due an au­
tonomous, rational agent. It connected a liberal morality of law to a 
utilitarian ideal of advancing the general welfare of the entire popula­
tion. Respecting the moral dignity of each would bring us collectively to 
prosperity. This vision of security’, respect, and mutual well-being has 
been at the heart of the project of the liberal nation-state.22 The threat
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of tenor signals a potential failure of this political ambition, for free­
dom from fear was the precondition of dignity and productivity.-’3 It is 
exactly the freedom that Hobbes sought at die start of this tradition.

Many had thought that die end of the Cold War marked an end to 
the threat of violent political conflict in the West. At the geographic 
edges—for example, in the former Yugoslavia—there might be transi­
tional problems, but these could be dealt with through politically astute 
interventions. Armies were no longer for defense, but for the advance­
ment of a global project of human rights. Future wars were to be hu­
manitarian interventions. Contemporary terror, however, brings politi­
cal violence and insecurity to Manhattan—or London or Madrid. 
Moreover, this is not the familiar violence of domestic terrorist groups 
such as the Irish Republican Army or the Basque separatist group ETA. 
The new terrorist direat leads quickly to a fear that weapons of mass de­
struction will be used.2'1 Many—including our political leaders—believe 
that if terrorists have access to such weapons they will use them. The 
ambition of the g/11 attack was, after all, to kill tens of thousands. Had 
it occurred thirty minutes later, it might have succeeded.

The new terrorism, then, represents an existential threat to the na­
tion. This, at least, is what many Americans imagine. They don’t imag­
ine that the United States is about to be defeated, but they do imagine 
the terrorist as someone who seeks to accomplish his ends by killing 
Americans—as many as possible. They read the terrorists’ message as a 
statement that we are not secure within our borders and that the gov­
ernment cannot protect us. Ordinary individuals are forced to think 
that their political identity alone makes them a potential target of vio­
lence. They already see that the terrorist threat is causing profound 
changes to what is loosely called “our way of life.” They cannot imagine 
a resolution of this conflict outside the defeat of the enemy, for they see 
no grounds for compromise. These are the conditions under which cit­
izens can be asked to kill and be killed for the maintenance of the state. 
In short, the “war on terror” is indeed imagined as a war.26

If we are at war, the conflict is over fundamental beliefs. This, too, 
has shocked us. The West had assumed that after the fall of the Soviet 
Union we would see an increasing global convergence on a common 
morality. We expected the linked growth of democratic constitutional-
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ism, international human rights, and global trade. All disagreement 
would be channeled into die processes of economic competition, po­
litical elections, and legal adjudication. The terrorism that threatens 
the West today seeks to prove the failure of this global project. We face 
not the triumph of a single order of trade, law, and morality but the 
possibility that ideological conflict may have brought us a new form of 
world war. Contrary to what we might have thought, there is no univer­
sal agreement on what is morally required of each person. There is no 
common attitude that constitutes the rule of law, and there is no con­
vergence on a single form of political order.

If terror includes an actual threat of the use of weapons of mass de­
struction, then the progressive narrative—of which the disappearance 
of torture was a central part—has proved false. History may be a story 
not of the realization of security and well-being but rather of increased 
risk and destruction. The narrative line may be not the progressive re­
alization of law but rather the proliferation of weapons and the gener­
alization of the threat of mass destruction. Instead of a new global reign 
of liberalism, the new technology of mass destruction has been linked 
to the most ancient of sources of conflict—religious belief. The threat 
of a terror of mass destruction forces us to imagine that our entire po­
litical edifice, our civil society, and our moral order can all fall apart de­
spite our vast achievements. That fall may not be gradual at all; we 
could wake up tomorrow to realize that Chicago, or perhaps Berlin, is 
simply gone.

Of course, one response to the threat of terrorism is to deny these 
implications. The Western state, and the West itself, has so far been 
quite secure. The actual, rather than possible, insecurities of the age 
come from a disturbed nature—for example, climate change or avian 
flu—and failed states, not from terrorists. The fears generated by the 
terrorist threat may be nothing more than the product of wild imagin­
ings, perhaps manipulated for political purposes. The West survived 
the very real threat of nuclear holocaust during the Cold War. A few hi­
jacked airplanes, tragic as the consequences were, do not begin to ap­
proach that level of threat. Terrorism creates a disproportionate fear 
because it combines a moderate physical threat to the society with die 
high drama of entertainment. Good policy, however, should begin by
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distinguishing reality from theatrics. The response to terrorism, in this 
view, should be a renewed commitment to the values of the liberal state. 
We will defeat terrorism by being true to ourselves.26

We hear endlessly that terrorism is encouraged by the failures of lib­
eralism—for example, economic exploitation, support for illegitimate 
regimes, and neglect of law. A return to a political practice of torture, 
in this view, not only betrays our own values but is bound to be coun­
terproductive. It does not defeat an enemy but creates new ones. An anti­
terrorism policy should begin with development aid and scrupulous ad­
herence to law, not with military' intervention and a threat of 
unrestrained violence. The presence of terrorism tells us that we still 
have far to go on the path of establishing a global order of law and well­
being founded on universal human rights, respect for cultural diversity, 
and wealth redistribution. It does not tell us that we are going in the 
wrong direction.

There are two problems with this quite sensible response. First, we 
really cannot know which side of the dispute has a better grasp of the 
risk. This might look like a sensible appraisal right up until the moment 
that a dirty bomb goes off in New York or a deadly pathogen is released 
in Paris. We have no reason to think that terrorism follows a path of 
moderate, gradual development amenable to reasonable interven­
tions. Terrorism is as dangerous as the weapons individuals can manage 
to obtain. History is often driven by the extremists, not the moderate 
majority. Look at the Middle East. To defeat all the terrorists but the 
one with a nuclear bomb is not to defeat terrorism at all. The scope of 
the threat, accordingly, is a function of the accidents of history', not gen­
eralizations about progress. About such accidents, no one is in a posi­
tion to make confident predictions. The spread of the technology' of 
weapons of mass destruction makes the possibility of a world-historical 
incident of destruction increasingly likely but hardly inevitable. This is 
not an excuse for abandoning support for the spread of liberal values. 
We should be clear, however, that we pursue that path because we be­
lieve in these values. We should do so even as we acknowledge that it 
may have little effect on the terrorist threat, however large or small we 
judge the threat to be.

Second, politics is an exercise not in reason but in imagination. A 
state that feels the threat of terror is never far from the Hobbesian state
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of nature. Indeed, the aim of terrorism is to undermine the sense of se­
curity that characterizes passage out of the state of nature. A polity 
struggling in the state of nature will reconsider the progressive narra­
tive that casts torture as an anachronistic practice. Torture disappeared 
from the modern state in substantial part because terror was thought to 
have been eliminated from that state. If terrorism subjects us to that 
which we find intolerable—an imagined threat of total annihilation— 
then we will reconsider the limits on our own practices. If our law, his­
tory, and morality have left us open to the terrorist assault, that is 
ground enough for most people to question whatever lessons they 
thought they had learned about the use of torture. Liberal practices de­
pend on liberal citizens. Such citizens imagine themselves as establish­
ing relationships with others based on the idea of a social contract.27 
Citizens today cannot imagine any such contract with the terrorists who 
threaten them.

Wherever terrorism has reappeared, torture has never been far be­
hind. Recall Latin America and Southeast Asia in the 1960s and 1970s 
and before that the wars of decolonization. More recently, think of the 
former Yugoslavia, Chechnya, and the Middle East. Torture and terror 
are reciprocal phenomena: terror is met with torture, and torture with 
terror. Terror and torture both work in the most primitive register of 
political meaning. In that register, violence aims not only to injure but 
to degrade, and not simply to degrade the immediate victim, but also 
all those who see in the victim’s actions an expression of their own po­
litical beliefs. Slavery, a practice analogous to torture, was degrading 
not just to its immediate victims but to all blacks—free or not. An in­
quiry into torture and terror must therefore investigate the character 
of political degradation.

Until we uncover the political dynamic of violent degradation, we 
will continue to make arguments that are really quite beside the point. 
We are arguing about the definition of torture (When do we move from 
“rough interrogation” to torture?), the usefulness of torture (Does it 
yield important information?), the political morality of torture (Must 
we be utilitarians in our political judgments?), and the procedures for 
torture (Can we juridify torture?). This is like debating the geography 
of heaven—Which angel stands where in relationship to God?—instead 
of asking about the elementary sources of religious meaning.28 Else-
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where, I have argued that politics is based on sacrifice, not contract.29 
Terror and torture press up against the sacrificial character of die state. 
Each works in a political-theological context, for each works to under­
mine the faith of the enemy. This is the context within which we must 
understand die political psychology of degradation. Torture and terror 
seek to break die sacrificial practices of the other. A failure of sacrifice 
is experienced as degradation.30 It is experienced as the failure of one’s 
god.

If we are to answer those who want to reconsider the prohibition on 
torture, we must do more than point to law, history, and morals as 
united in a progressive movement toward the total elimination of tor­
ture. Both sides of the debate are expressing news about torture that 
have their sources in deeper structures of die imagination. We must ex­
plore those deeper structures. Torture is vigorously debated today be­
cause we possess conflicting social imaginaries that establish the nature 
of political meaning: an imaginative structure of law, on the one hand, 
and of sovereignty on the other. Terror invokes torture because terror 
moves us beyond law to sovereignty. This is die deepest question that 
this work aims to explore: Does an imagined space remain for a prac­
tice of sovereignty beyond law? If there is such space, this is where we 
will find torture.

I pose this as a philosophical, not a normative, question. The first 
task of philosophy is to explain why meanings appear as they do, not to 
make judgments about those meanings. A judgment is always made 
from a situated position, but it is precisely the task of philosophy to ex­
pose the contingency of every such position—including that of the 
philosopher.31 Of course, philosophers are also subjects and citizens. 
They are as entitled to make political judgments as anyone else, but 
they cannot ground those judgments in the free thought that is the first 
task of philosophy. This is not to say that philosophy does not have a 
critical role to play in exposing beliefs, assumptions, tensions, and con­
tradictions. But with respect to first principles, philosophy knows only 
the free practice of thought itself. For this reason, where the genuine 
philosophical engagement will lead or even whether it will lead to the 
same point twice is unpredictable.32 Thus, philosophy has no view on 
whether the sacrificial practices of fundamentalist Islam are better or 
worse than those of the Western nation-state. It will insist, however, on
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identifying both as historically contingent practices involving the con­
struction of meaning from acts of killing and being killed.

The ambition of philosophy must be to show us those truths about 
ourselves that structure our world of meaning but of which we are not 
fully aware. Torture and terror come out of that world of meaning. To 
say that something is a “truth about ourselves” is not to proclaim it to be 
some sort of universal essence. These truths are historical, not essential. 
They are practices and beliefs that we are free to reject. This freedom, 
however, is metaphysical, not psychological. Whether we can take up 
our own freedom is a question each person must answer for himself. 
The analog)’ is to language: we are free to take up a new language, even 
though most of us may not be psychologically capable of the task 
should we choose to try. Philosophy can tell us about the beginning 
point—not die resting point—of the project of self-formation.

Much of what I have to say might be misunderstood as a defense of 
torture. I am most certainly against torture just as I am against terror. 
My point is not that torture is ajustified response to terror but that ter­
ror will be met by a turn to torture. This will happen because terror and 
torture are reciprocal forms of creating and sustaining political mean­
ing. Personally, I believe we can and should try to control the turn to 
torture, but I suspect the impulse is deeper than law’s capacity to con­
trol. That doesn’t mean that we should not try, but it does mean that we 
should not imagine torture’s appearance to be the product of a few 
pathological individuals. I also believe we should prosecute torturers, 
but we should understand that such prosecutions do little more than 
create scapegoats for a broad practice of torture in the war on terror. 
We need scapegoats to expiate our own sin against the rule of law even 
when those sins are inevitable. To be treated as a scapegoat is cruel, but 
then so is warfare.

In the end, we will control torture only when we control terror. This 
is not because terror is so much more dangerous than conventional 
warfare but because terror and torture speak in the same voice: they 
are matched forms of behavior at the level of symbolic meanings. Ter­
ror and torture are reciprocal rituals of pain. Pain presents us with a 
twofold task: first, to eliminate it; but, second, to make sense of it. 
These tasks can be in tension—so much meaning might be invested in 
pain that we lose the aspiration for its elimination.33 This can be as true
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in politics as in religion, which often places suffering at the core of the 
experience of the sacred. This is, for example, the symbolism of the 
Cross: the sacred enters the world through the violence of sacrifice. Pol­
itics, too, creates meaning through sacrifice. Political meaning often 
enters the world through the killing and being killed of war. We take 
our first step toward torture when we take up arms in defense of the 
state. This is die step from law to sovereignty.

Personally, I believe that we are better off to the degree that we can 
eliminate pain and find meanings elsewhere. I do not want torture in 
my world any more than I would want terror. But, for that matter, I do 
not want the state and politics as a form of meaning founded in violent 
sacrifice. We can dream of peace; we can imagine a global order of per­
fect lawfulness. But we dream of these things from a position deep 
within the political formation of a state that has its origins in violence, 
that trill maintain itself through violence, and that claims a unique 
right to demand sacrifice of all of its citizens. Before there is terror or 
torture, there is a political imagination that finds ultimate meanings in 
acts of killing and being killed.

Out of this matrix of violence in the creation and support of politi­
cal meaning come the twin phenomena of terror and torture. My per­
sonal attitude toward violence has as little to do with understanding 
torture and terror as with understanding any other symbolic form— 
for example, religion, myth, or art.3'1 We inherit our political forms of 
meaning just as we inherit the forms of language and the structure 
of religious belief. Each of us can set ourselves against these structures 
of meaning; each of us can attempt a revolution. Even a revolution, 
however, can only build from the conceptual materials at hand. No 
one should operate with the illusion that speaking a little truth will re­
shape the fundamental structures of the imagination. Athens exe­
cuted the first philosopher who spoke truth to power. If the state is 
more tolerant of philosophers today, it is only because they have be­
come less threatening.

Torture emerges for us in the context of a war on terror. To ask how 
war generates meaning is not to defend war. Terror and torture are po­
litical phenomena that create and sustain a world of meaning through 
violence. All of history teaches us that we cannot have just a little bit of 
this violence, that no victory is final, and that the capacity of the state to
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kill others, as well as the willingness of citizens to sacrifice, is virtually 
endless. Two hundred years ago, Clausewitz theorized the logic of war’s 
escalation without limit. Political practices of the twentieth century 
demonstrated the truth of his theory. Terrorism and torture are set 
squarely within this world of violence. If we ignore this fact, our debates 
over torture will never be more than an element of our political prac­
tice. I don’t mean to condemn that debate or suggest that it may not be 
helpful to political decision-making. Philosophy’s aim, however, is not 
the reform of politics but the development of understanding. Partici­
pants in the contemporary torture debate are still a long way from un­
derstanding what they are talking about.

A world of terror is a world of torture. I hope to show why that is so. 
The place to begin is with the development of a modern legal attitude 
that measures itself against torture. In both domestic and international 
law, torture has been conceptualized as “law’s other.” This is the topic 
of chapters 1 and 2. I then turn in chapter 3 to the contemporary de­
bate over torture in an effort to bring to awareness the deeper struc­
tures of meaning at play there. The point of these inquiries is to ex­
plore the way in which the modern social imaginaries of law and 
politics have located themselves in relation to torture. These inquiries 
will put us in a position, in part II, to examine the character of a sover­
eign space beyond law and of the political imagination as it negotiates 
the border between law and sovereign violence.
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today, terror and torture appear as the moral and legal patholo­
gies characteristic of opposing sides in what is effectively, if not for­
mally, a war. Terror is what terrorists do; torture is what governments 
do. Terror evokes torture in response, and torture evokes terror. 
Viewed from a distance, there is a significant overlap between these two 
forms of violent behavior. The news from Iraq shows us that it is often 
difficult to distinguish terrorists from torturers and vice versa. We 
might say very roughly that terror is intended to silence while torture is 
intended to force speech. Terror silences a potential opposition while 
torture eliminates all but a scripted speech. Yet the one is a pregnant si­
lence and the other a speech that silences. They quickly come to the 
same thing. Was Saddam Hussein’s regime one of torture or terror? 
What about the reign of the generals in Argentina? Here we are likely 
to think that the effort to draw analytic distinctions has gone one step 
too far.1

That there is a connection between torture and terror is implicit in 
the frequently heard charge that the American use of torture in the war 
on terror undermines the legitimacy of that war by creating a kind of 
moral equivalence between the two sides. Critics argue that to deploy 
torture is to abandon those principles thatjustified the war on terror in
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the first place. In this view, the point of the war is not just to defeat an 
enemy but to vindicate a set of values put at issue by the terrorist. The 
principles are those of a liberal democracy committed to the rule of 
law. Torture, with its asymmetrical application of power and its denial 
of personal dignity, is the antithesis of these principles. To focus on vi­
olation of these principles is to cast the war in moral terms reminiscent 
of earlier religious wars. One did not pray to the enemy’s god for suc­
cess. Rather, one lived and died with one’s own faith. So should we, and 
our faith is in liberalism and the rule of law. The former Israeli chief 
justice Aaron Barak appeals to this idea when he writes that constitu­
tional democracies must fight their wars with “one hand tied behind 
[dteir] back[s].... This is the destiny of a democracy—she does not see 
all means as acceptable, and the ways of her enemies are not always 
open before her.”2

This form of taking the moral high ground is appealing as long as 
the war is going even moderately well. It has, however, been quite out 
of place in the larger context of modern warfare. Stales have tended to 
subordinate the moral to the political. First defeat the enemy, then 
worry about principles. One used the tools at hand: gas in World War 
I, strategic bombing and nuclear weapons in World War II. That the 
need for military success could trump any legal rule was formally ex­
pressed in the doctrine of military necessity, or kriegsraison, which held 
that when defeat was the alternative, the limits on the means of warfare 
were suspended.3 More broadly, the priority of practical judgment over 
principle—whether legal or moral—was seen in the shifting alliances 
that marked a political strategy of balancing powers. Throughout the 
Cold War, and now in the war on terror, the United States has found it­
self pursuing alliances with regimes whose principles it must simulta­
neously condemn. Chief justice Barak may offer a form of moral reas­
surance, but the overwhelming fact has been that, under conditions of 
warfare, what otherwise passes for moral hypocrisy is the noun. War 
has been about success, warfare about tactics. When people today ar­
gue for a need to torture in the face of the terrorist threat, they are 
placing themselves in this tradition and expressing a readiness to use 
all of the available tools. The vigorous opposition this invokes reflects 
a contemporary effort to subordinate politics to law—and to a set of 
moral ideals assumed to inform a legal regime. War, like every other
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government act, is to be a law-based activity. To take up torture is to 
join the terrorist in the pursuit of violence outside of law. That is the 
nub of the problem.

A larger shift is at stake, then, in this claim that the use of torture 
delegitimates the war effort—a shift from politics to law. The Allies did 
not think the strategic bombing of German cities delegitimated their 
war effort; the United States had no second thoughts about the success 
of its war effort following Hiroshima and Nagasaki.'1 Victory was still vic­
tory. Of course, as the political event recedes, reconsideration of the 
tactics of victory becomes possible? Even that, however, remains a mat­
ter of theory, which does not undermine the enduring celebration of 
victory.6 Warfare has always been a matter of force and counterforce. 
Why, then, this emphatic reaction against torture as a reciprocal re­
sponse to terror?7 After all, of all the terrible things that happen in war, 
torture is not clearly the worst.

More is at stake than a practical judgment that torture is not a use­
ful means of achieving military objectives. How did it come about that 
the traditional role of reprisal—torture for terror—was displaced by a 
legal absolutism with respect to the no-torture principle?8 Why was the 
political end of success at war subordinated to this particular legal rule? 
Today even the traditional claim of “military necessity” takes a legal 
form, becoming a defense to a potential criminal prosecution brought 
against a torturer.9 Of course, short of defeat and victor’s justice, it is 
hard to imagine such a prosecution being brought in a case in which 
there is a reasonable claim in support of the defense. Conversely, if the 
conditions exist for that prosecution, it is hard to imagine the defense 
being successful. While the proposed necessity defense may describe an 
empty set, we do see here yet another indication of a displacement of 
politics by law. For Chief Justice Barak, the very meaning of a democ­
racy is that there is no place for state violence beyond law.

The answer to the puzzle of the place of torture is surely not that 
we—meaning, in particular, Americans—have progressed so much in 
our moral sensibilities in the last hundred years or so that we are more 
reluctant today than in the past to use force in the pursuit of our polit­
ical ends. Americans have effectively been in a state of war, quasi war, or 
preparation for international war for close to one hundred years; be­
fore that, the Revolution and the Civil War shaped the American self-
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conception. There was a brief respite after the collapse of the Soviet 
Union, but that was exactly the period in which Americans took up the 
use of force for humanitarian ends. The legitimate means of warfare 
are certainly as physically destructive as torture—more so—and they, 
too, can effectively terrorize civilian populations. Shock and awe re­
main tlieir end, as the recent American intervention in Iraq publicly 
announced.10 Perhaps the most morally significant fact about the de­
velopment of modern warfare over the last hundred years has been the 
dramatic increase in civilian casualties—commonly estimated as an in­
crease from to to go percent of the totals. Even with the use of "smart 
weapons” in Iraq, the number of noncombatant casualties has out­
paced those of combatants.11 The same was true of Israel’s recent mili­
tary action in southern Lebanon.12

Is it moral progress that we have become more tolerant of collateral 
damage or that we are now experts in the military application of casu­
istry? The incidents at Abu Ghraib may deeply offend us, but they are 
not the worst thing Americans have done in Iraq—if our measure is in­
jury, death, and destruction. Of course, if one thinks that the no-tor­
ture rule is the fundamental moral principle, then this behavior is the 
worst by definition. But that just restates the puzzle, for among all this 
violence and destruction why settle on this as the first principle? If our 
concern is for protecting the well-being of Iraqi noncombatants, for 
example, then we might start with the thousands killed and literally 
millions more injured, displaced, and economically ruined. Torture 
occupies a special place in our political and moral imagination, and 
the first step of the inquiry must be to explore how it came to occupy 
that position.
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debates over torture are often mired in questions of definition. 
With torture, as with pornography, agreement on paradigmatic in­
stances does not lead to agreement on a definition. Of course, torture 
involves violence or the threat of violence, but so do odier political 
practices, including punishment and combat. Not surprisingly, these 
arejust the places at which torture is likely to occur as well. When we try 
to distinguish torture from these other forms of political violence, we 
are always in danger of being captured by our cultural sensibilities. 
Most Westerners will think that individuals are tortured under the pun­
ishments of sharia but not when we place criminal offenders in prison 
cells for decades. Americans will be offended when Europeans accuse 
us of torturing those we have condemned to many years on death row. 
Abandoned forms of punishment—for example, the stocks and the 
lash—will be thought of as forms of torture while modern forms will 
not. The same problems appear on the battlefield. Our ideas of the 
honorable and dishonorable reflect our customary practices. We are 
more likely to approve the impersonality of the mortar shell than the vi­
olence of the bayonet charge. If sorting out the methods of applying 
political violence is all that is at issue, then we are better off separating
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Sovereignty, Torture, and Confession

the “cruel" from the “unusual” than speaking of torture. All violence 
against the individual may be cruel, but only some is unusual.

Our reaction to torture, however, is not just a matter of moral rela­
tivism induced by culturally specific patterns of violence. Our strongly 
negative attitude toward torture is a product of the place of law in the 
modern understanding of the state. Torture signifies a state practice of 
violence in an entirely different symbolic dimension from that of law. 
At issue in today’s torture debate is how violence figures in the creation 
of political meaning and how that violence relates to law.

Historically, torture may always have been cruel, but it was not unusual. 
Indeed, continental Europe produced a formal law of torture. As John 
Langbein has explained, the law of torture was a part of the law of evi­
dence.1 The end point of torture was the confession, which Langbein 
sees as a practical necessity when the law demanded otherwise un­
attainable proof. Langbein’s work, however, specifically excludes from 
consideration violent penal sanctions against those convicted of crime. 
“No punishment,” he writes, “no matter how gruesome, should be 
called torture.”2 Yet in the course of his work he demonstrates how in­
vestigatory torture could easily slip into the place of a penalty. More­
over, when the attack on torture came from the Enlightenment re­
formers—the significance of which Langbein discounts—the object of 
their attack was not limited to torture in its investigatory' form. Finally, 
linking proof and penalty was the speech that torture aimed to pro­
duce: the confession. The very word suggests that the issue was as much 
contrition, obeisance, and subordination as it was meeting an eviden­
tiary standard.

To Langbein’s account of torture in the law of proof, we have to add 
Foucault’s account of torture in the ritual of punishment—a distinc­
tion conveyed in French by the use of two words, torture and supplice? 
Supplice refers to the spectacle of punishment. Foucault argues that on 
the scaffold a political metaphysics was as much at stake as proof of a 
crime. The sovereign power to take a life had to be witnessed in the 
double sense of being seen and acknowledged. Central to the perfor­
mance of the sanction was the confession, for the public confession ac-
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complished both ends of establishing guilt and recognizing power. 
Confession was a necessary aspect of the ritual of punishment. It was lit­
erally the last act of a dying man. This was not because of lingering un­
certainty over guilt—whether he actually committed the crime—but 
because the sovereign’s potver over life required the moment of ac­
knowledgment. Without acknowledgment, the sovereign might exer­
cise violence but not power.4

Absent the confession, the torture victim might die a martyr to his 
own—not the sovereign’s—beliefs. Torture, confession, and martyr­
dom had long been linked in the Christian tradition of the saints. Nei­
ther torturer nor victim—and surely not the audience—could fail to 
see this history in current practices. Elaine Scarry makes a similar point 
in her analysis of the use of torture in modern, authoritative regimes: 
the political act of torture is structured around an act of compelled 
speech. The issue is not information (the answer to the question), but 
rather the acknowledgment of power (the deconstruction of one world 
of meaning and the construction of another).5 Resistance to confession 
is a practice of martyrdom, whether it is done in the name of Chris­
tianity, democracy, or, now, Islam.

A criminal justice system that no longer requires confession as ei­
ther an element of proof or an element of punishment is one that no 
longer relies on torture, regardless of how offensive we may find its 
techniques of violent punishment. To understand the problem of tor­
ture we must keep the confession in view, not losing sight of it among 
the violence. The criminal justice system today, violent as it is, operates 
quite independently of a need for confession. Confession, if it occurs at 
all, is no longer an acknowledgment of the sovereign power to take a 
life but the showing forth of the inner state of the criminal. Modern 
confession is tire beginning of therapy. A criminal who confesses is on 
his way to reform.0 In the war on terror, on the other hand, the 
compelled speech of the torture victim is hardly a matter of therapy. It 
remains instead a sign of sovereign presence.

Before the age of democracy, torture and terror were u-aditional in­
struments of sovereignty'. They had not yet broken apart into a competi­
tion over power. As a matter of course, the sovereign deployed torture to 
instill a kind of terror. Statecraft rested on the production of terror, not 
consent.7 This was the age of the spectacle of the scaffold. On display
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was die power of the sovereign—a power quite literally of life and death. 
Power did not flow upward from subject to ruler through an expression 
of consent. In a fallen world, there was nothing the subject could bestow 
upon die sovereign. Meaning was not of this world; rather, it was a show­
ing forth of die divine: “All earthly Lordship is a limited representation 
of die divine Lordship of the World. Human Lordship proceeds from, is 
conu’olled by, and issues in, divine Lordship.”8 Thus, all meaning de­
rived from the sacred. The sovereign’s power followed from his proxim­
ity to die sacred; there could be no other source. Consent of the people 
does not figure as a source of power, although die mob certainly figured 
as a potential threat of violence.

The violent act, whether of the one or the many, will call forth a vi­
olent response.9 One strand of political theory, beginning already with 
the figure of Thrasymachus in The Republic, has argued that political 
power never escapes violence. Political authority is therefore nothing 
more than a stabilization of the will of the stronger. Plato, however, also 
pointed out that anybody has the capacity to perform a violent act. Hid­
ing a knife under one’s cloak will give one the ability to take a life; it 
hardly makes one king. Legal philosophers still worry about the differ­
ence between the criminal command obeyed because of a threat of 
force and the legal command backed by a threat of violent sanction— 
the distinction between being obliged and being obligated.10 Violence 
only becomes power when it is perceived within a structure of legitima­
tion. That structure must make sense within the available sources of 
meaning. Power is the production and maintenance of meaning in the 
world. When that meaning fails, we are left with violence alone.

The violence deployed by the traditional sovereign did not work 
merely as threat—although surely threat there was. Rather, it worked in 
the political-theological dimension of power. One sees this quite liter­
ally, for example, in the tortured executions of Catholics under Queen 
Elizabeth.11 There was no distinction to be made between Elizabeth as 
a political sovereign and as head of the Anglican Church. The paradig­
matic enemy was the secret Jesuit, whose Catholicism was equally a 
form of nationalism. This Catholic nationalism was treason because it 
entailed the belief that Elizabeth did not express the sacred. Just the 
opposite, in fact, for the Pope had excommunicated her. Torture was 
one form of mediation between the body and the well-being of the
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soul, but so was the sovereign “laying on of hands.” Louis XVI, for ex­
ample, right up to the Revolution exercised a power to heal the body 
through his connection to the sacred.12

Traditionally, the power of die state simply could not be imagined 
outside of questions about the well-being of the soul. Sovereign power 
arose at the intersection of body and soul. That intersection is the point 
at which violence becomes power and vice versa. One sees an inflection 
of the same spirit today in the Middle East when political leaders pro­
claim that the meaning of democracy can only be realized in Islamic 
law.13 That political identity can be a source of meaning separate from 
Islam simply does not figure in this imagination, for to it all meaning 
derives from the sacred. Of course, today this position must contend 
with competing claims for secular political organization even in the 
Middle East. For a very long time, the sacral monarchs of Europe faced 
no such competition.

In the world of the sacral monarch, the scaffold was the site of a 
kind of passion play whose end was the confession of faith. This is an 
ancient script: die tortured body reproduces the power of the sover­
eign through the confession of faith. The violence done to the body is 
not mere negation. Rather, it is that creation through negation charac­
teristic of sacrifice. Torture is, first of all, a form of sacrifice that in­
scribes on the body a sacred presence. Faith, politics, and torture were 
conjoined in a spectacle of sacrifice designed to produce in the audi­
ence a kind of terror—a combination of dread and awe before the sa­
cred mystery of sovereign power.14

If torture was not a part of the ritual production of the sacred, it was 
nothing but a violent provocation. Awe—notjust fear—was the end, for 
one can act to overcome one’s fears. Political power was stabilized by 
the transformation of torture from mere fear of violent injury to awe 
before the sacred character of the sovereign.15 The mob’s access to vio­
lence was not yet access to a source of meaning that could displace the 
sovereign. Its members could destroy but not produce. They might kill 
a king, but they could not rule themselves for the simple reason that 
they could not save themselves. Before popular revolution could be 
imagined as anything other than mob violence, the people had to have 
access to the nation’s gods. Indeed, they had to create a new god, which 
is the nation itself.
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Torture was, accordingly, a practice of producing truth. In a pre­
modern world, die construction of truth is not in substantial tension 
with the discover)' of truth. When we speak of “discovery” today, we 
imagine an objective world that exists apart from the subject. The mod­
ern problem of truth is tiiat of getting outside the limited perspective 
of the self, of seeing the object clearly. Truth seeking requires train­
ing—education—for the subject must learn to overcome his tendency 
to construct the objects of knowledge according to his own prior beliefs 
and interests. The objectivity and universality of a claim of truth de­
pend on a subject’s capacity to separate his particular perspective from 
die truth-seeking process. Torture is exactly not the way to accomplish 
this, for pain is never a good frame for objective inquiry.

There is, however, another sense of truth of which we still have some 
intuition. For example, the truth of character may be revealed not in 
moments of inquiry stripped of interest but at moments of extreme 
difficulty. Character is proven—as well as produced—in responding to 
adversity. We find out who we are when we are asked to sacrifice for an 
objective or person we care about. We want to know of ourselves, just as 
we might want to know of others, where we take a stand. The truth of 
the self is discovered only by constructing it. I discover the truth of my­
self only by being it. Some argue that the same is true of a nation.16

Torture, likewise, produces its own truth. Only from the perspective 
of third-person objectivity can we see this as an epistemic failure. Tor­
ture is embedded in that inversion of truth and faith expressed by Saint 
Anselm’s “I have faith in order to understand.” Torture was used as a 
test of faith. Its product was understanding for both the victim and the 
torturer. The outcome of this performance was a truth established in 
the act itself. The victim would know whether for the sake of his beliefs 
he would suffer self-sacrifice, that is, martyrdom. The torturer, as well as 
the audience, would know whether sovereign power was real. Ina world 
in which life offers a continual test of faith, torture is a form of inquiry 
designed to reach truth.

Accordingly, more was at stake in torture’s production of the con­
fession than the certainty that the victim had performed an alleged 
criminal act. It does not take modern science or modern sensibilities to 
understand that under torture someone might confess to a crime he 
had not committed. Aristotle writes of this, as do Augustine and a
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whole succession of others.17 Torture was maintained not because of a 
failure to understand the negative epistemic value of pain. It was pur­
sued for reasons of faith, not fact. Today we might offer a utilitarian 
justification for punishment of the innocent: belief in a penal response 
to crime deters regardless of whether the process correctly identifies 
the perpetrator. In the symbolic economy of torture/confession, the 
same sort of displacement can occur. What matters is the display of the 
power of the sovereign. Of course, it would be better if power and jus­
tice ran in the same direction, but even without justice torture could be 
effective, for it demonstrated the power of the sovereign wholly to oc­
cupy the subject. God’s presence always precedes God’s justice—just 
read the book of Job. The same was true of the political sovereign. Jus­
tice is a debate about the deployment of sovereign power, not about its 
creation. It was not the law that created the community of Israel but the 
act of a sovereign God who gave the law.

Confession was die act by which die subject placed himself in the 
proper relation to the sovereign. By speaking these words, die torture 
victim offered a display of the sovereign’s power over life and death. 
His last act was to make of himself a symbol: his finite being was now 
pure negation, while all that was positive was the sovereign power ex­
pressed in his confession. This was a literal reenactment of the power of 
sacred speech to create its own truth. God spoke the world into exis­
tence. The sovereign speaks the smaller world of man into existence. 
His voice creates and sustains the state. Before there is a theory of law, 
there is the belief that law is the word of the sovereign.

Torture is linked to trial because the trial is a site of sovereign power. 
The outcome of every trial is the sentence of the judge, who speaks in 
the name of the sovereign. The judgment must create its own truth: the 
guilty confess because the sovereign’s speech creates reality. When King 
Lear puls on trial his daughters’ love, Cordelia refuses to speak the 
king's words. Relying on die “objective” truth of her love, rather than a 
scripted royal speech, she will say “nothing.” Lear’s response is literally 
to make her nothing. Banishing her, he strips her of any claim to wealth 
or power. But for die dramatic needs, the king’s trial would have come 
out only one way: tortured, she would confess her love.18

That torture’s aim was confession signals the intersection of the rit­
ual practices of state and church. Only to modern sensibilities does the
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distinction between the forced denial of the self in the ritual of torture 
and the voluntary denial of the self in the religious confession seem so 
essential as to mark a difference in kind. For us, issues of legitimacy of 
both church and state center on consent. Voluntarism is central to both 
the Protestant Reformation and the legitimacy of the modern nation­
state. Coerced belief appears to us as an oxymoron because it is so an­
tithetical to a fundamental conception of authenticity working not just 
in religion and politics but in art, inquiry, and social relations as well.19 
From the perspective of the premodem imagination, however, both 
forms of confession are practices of sacrifice. The religious confession 
is an element of a ritualized giving up of the finite self and a taking on 
of die body of a sovereign Christ. The speech of the scaffold replicated, 
even while it relocated, this giving up and taking on. Its grammar is the 
symbolic logic of sacrifice: to destroy in making present the sacred.

If man cannot save himself—if meaning always comes from with­
out—then consent is simply not an important element in either the 
phenomenology of confession or its normative claim.20 A contempo­
rary comparison would be to the role of consent in the context of edu­
cation: consent might make education easier, but it is not a necessary 
condition of learning. We often force the recalcitrant to learn “for their 
own good.” When they do take up the task of learning, they often come 
to appreciate that which they would not otherwise have done. Indeed, 
if they are successful, they may come to think of themselves as a new or 
different person, and they are likely to try to pass on these new values 
to their own children—quite regardless of their consent.

For the same reason, we can never really get an answer to the ques­
tion of whether sacrificial rites are consented to by those who partici­
pate. When sacrifice was of a victim, the absence of consent seems clear. 
But even here die victim was often made into the living presence of a 
god before the sacrificial act.21 The transformation was certainly about 
meaning but not about consent. We cannot know what the victim 
thought of his own divinization. More important, in Christianity 
sacrifice always moves toward self-sacrifice: Christ completes the 
sacrifice of Isaac and leaves the West with this image of realizing the sa­
cred. Self-sacrifice is not a voluntary act, but neither is it coerced. Vol­
untarism simply does not appear in this world of faith any more than it 
appears in the modern world of scientific truth. To locate consent in 
Christ’s sacrifice—or that of the martyrs who follow—is to miss its sa-
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cred character. Sacrifice is compelled by the presence of the sacred: the 
mysterium tremendum. It does not emerge from within, as if the prod­
uct of a personal decision, but neither can we say that it is forced upon 
us from without, as if personal identity were not at issue. At stake is not 
a romantic idea of an inner self but the objective truth of the world and 
of the self in that world.

Consent is simply the wrong category to bring to die analysis of die 
sacrificial imagination. Consent is not a condition of an authentic open­
ing of the self to the sacred. It is not itself a source of power. It has no 
more power to create the sacred than it has to feed the hungry. In this 
premodern world, a failure of consent could be a tactical problem, 
which might require compensation by other means. Just war theory al­
ways struggled with the question of whether force could be used to over­
come the ignorance—or any other vice—that prevented persons from 
putting themselves into the proper relationship with the sacred.22 What, 
for example, did one do with the ignorant Native American who refused 
to recognize the divinity of Christ and the authority of the Pope?2’ To­
day w’e are more likely to force others—nonbelievers—to see the value 
of democracy. The form of die sacred has shifted, but die urge to force 
people to realize the trudi of their own being has not. Whenever an ul­
timate truth is located outside of die self, we are inviting the same de­
bate about the relationship between truth and freedom.

The fundamental principle of faith in the West is that the finite only 
gains meaning by taking on the presence of the sacred. This is the sym­
bolic structure of sacrifice: life has positive meaning only when and to 
the extent that it is filled by the sacred. Isaac’s life is given back to him 
only after his sacrifice. Christian faith begins with Paul’s claim that the 
believer has already suffered death on the Cross with Christ. Neither of 
these symbolic claims works in the dimension of consent. Both, instead, 
work within the symbolic structure of sacrifice: destruction is a condi­
tion of consecration. There must be a “giving up” in order for there to 
be a “taking on.” In the church, this is the practice of confession; notjust 
the formalized ritual it comes to be but the very nature of this faitii is a 
confessional practice. Confession is the opening of the soul to the grace 
of God through an emptying out of die finite self before the infinite. 
Confession begins in surrender and ends with sacred presence.

Torture was deployed within the practice of criminal law, but we 
should not read modern sensibilities into the character of that law. The
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law was the tvord of the sovereign, and crime was a kind of treason. The 
criminal was the enemy, for his actions effectively denied the presence 
of the sovereign.-* There was no great distance between crime and sin. 
The torture victim was the locus of a manifestation of the mystical cor­
pus of the sovereign. Torture demonstrated that participation in sover­
eign power is a literal presence unmediated by consent or representa­
tion. Whenever the sacred appears, it destroys that which stands 
opposed to it.

The violence of torture was the moment of destruction; confession 
the moment of consecration. At the moment of confession, an execu­
tion could become an aci of sacrifice. Speaking, the victim gave himself 
to the sovereign. That litis was achieved through torture, rather than 
consent, was no more relevant than that victory' in war is achieved 
through violence rather than the ballot.25 What mattered was the show­
ing forth of sovereign power, which occurred when the victim surren­
dered himself fully and completely to the sovereign.

Sovereign power was this capacity to create the truth conditions of 
its own speech: to make law real in the body of the subject. The failure 
of sovereign power was not the absence of consent but the refusal of 
the victim to speak. A torture victim could “choose” to become a mar­
tyr and thereby defeat the sovereign claim. He could, in other words, 
refuse to surrender, maintaining faith in his own god. What was 
unimaginable was that he could withhold speech simply because he did 
not consent. Those without faith confess easily. In a sacred world, only 
one faith can displace another. For this reason, torture is associated 
with the struggle between faiths. Christianity retains a cult of martyrs— 
those who would confess only the “true” faith. The nation-states that 
emerged with the transfer of sovereign power from the sacral king to 
the people celebrated their own cults of martyrdom.26

Torture was deployed in a contest over the character of the sacred. 
That contest leads to the confession because we cannot know the mean­
ing of die body as signifier until that final act of speech in which the vic­
tim names his god. Every act of torture is a competition between the 
power of the torturer to demand confession and the power of the vic­
tim to refuse and die as a martyr to his own sovereign. It may be preor­
dained that the torturer will win the battle over the body—he can tor­
ture to the point of murder. It is not, however, preordained who will
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win the competition over the significance of the body’s death. The tor­
tured act of execution always represents a risk to the sovereign, for at 
play in die act of violence is a competition of ideas.27 Sovereign power 
is the power to take a life but not to murder. Wien political sacrifice is 
seen as murder, faith in the sovereign has already failed.

Wien we see torture reappearing in our own world, the question we 
must ask is whether it continues to perform the same truth function. To 
answer that question, we have to take up a specifically political-theolog­
ical perspective. We have to see that political truth, just like the truth of 
religious faith, does not arise out of a division between subject and ob­
ject. Rather, political Until is constructed at the intersection of body 
and word. It, too, is a meaning performed on the basis of faith and 
tested through suffering. Of course, not every' political practice occurs 
at that intersection. That was never the case. But the terrorist, who 
threatens random destruction, reminds us that political identity is em­
bedded in a sovereign practice of life and death. The war on terror 
shows us yet again that sovereign authority claims the power to demand 
a life.

James Whitman, in Harsh Justice, describes premodern practices of 
torture as demeaning, as working through an exhibition of the shame­
ful status of the victim.28 That is no doubt in part true, but it cannot be 
enough—at least not in the deeply Christianized West. Whitman would 
displace the Christian perspective with an aristocratic sensibility in 
which honor, not faith, is the paramount value. There is, however, no 
point in the Western normative order at which honor escapes the reach 
of faith. Aristocratic values are always challenged by Christianity’s privi­
leging of the dishonored. Honor is always in danger of being too much 
of this world. Indeed, Christianity always threatens to invert the order 
of privilege. It is a religion that begins with those Whitman describes as 
the demeaned: “the last shall be first.”

A Western practice of shaming that is not, in some part, a replica­
tion of the Christian practice of demeaning the self before the grace of 
God is inconceivable. Shame is not dishonor in and for itself but an el­
ement of a ritual of redemption. Neither pain nor shame is the funda­
mental unit of sovereign power. Both ignore the political-theological 
space of ultimate meanings. Sovereign power is measured by presence. 
Presence is the closest term we have for expressing the ineffable phe-
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nontenon of the sacred. It exists wholly in the present without narrative 
representation of the past or claims of future destiny; it singles out a 
particular space—or object—as no longer attached to an ordinary ge­
ography and therefore beyond cause and effect. It is the time and space 
of the miraculous. Thus, the sovereign is timeless (it never dies) and 
omnipresent (it fully occupies the territory). The sovereign is also om­
niscient, producing by being the only truth that it must know. The sov­
ereign power will be represented in narrative form, establishing both a 
national history and a destiny tied to a specific land. Before the narra­
tive, however, is the experience of the tiling itself as pure presence.

An effective politics of sovereignty must move from the finite to the 
infinite, from the fallen to the sacred. It moves through shame, just as 
it moves through pain. They are one and the same in the economy of 
the sacred, for the condition from which the sacred redeems us is ex­
perienced as that absence of meaning that is the Fall. In the biblical 
narrative, Adam's shame is expressed in the fact of his pain. Recovery is 
not a recent addition to penal theory in the form of “rehabilitation.” 
Rather, rehabilitation steps into the political-theological place of con­
fession as the locus of sovereignty moves from a sacral monarch to a 
people ruling themselves through law.

Western political practices have always touched on the sacred. The 
power of the sovereign is the power of the infinite to appear in the 
finite. Coronation and torture represented the two sides of the sacred 
as majesty and terror—that combination constitutive of awe.29 Both 
were rituals of sacrifice combining destruction and creation. The les­
son of both to an awestruck population was that before the sacred the 
finite body is nothing at all; it remains nothing until and unless it be­
comes the vehicle for the showing forth of the sacred. Faith begins in 
an act of surrender, for all meaning comes from the sacred.

The politics of sovereignty was a set of practices by which the finite 
body surrendered to the sacred presence. Between torture and investi­
ture was the performance of the oath—again, a practice that easily 
elides the political and the religious. It, too, was a form of speech that 
aligned the finite body with the infinite claim of the sacred. It was a 
kind of imaginative miming of the sacrificial act. The oath was given 
with the expectation that it might be tested by torture just as today the 
oath might be tested in battle.30 Indeed, one could be confident of the
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The Sovereign Withdrawal from Torture

The great transformation of political modernity was not the abandon­
ment of the political-theological. Of course, there was some of this as 
Enlightenment values of doubt, reason, and objective investigation 
spread from the domains of science and production into the fields of 
political, economic, and social organization. Ever}’ practice and belief 
can be subject to the scrutiny of reason, and politics was no exception. 
For this reason, the modern state has a legislative/regulatory agenda of 
endless reform: every practice can, at ever}’ moment, be reevaluated. 
Justice Oliver Wendell Holmes captured this sense of the modern poli­
tics of reform under the guidance of reason when he wrote, “It is re­
volting to have no better reason for a rule of law than that so it was laid 
down in the time of Henry IV.”31 But surely it is a mistake to view polit­
ical modernity solely through this lens of bureaucratic/administrative 
rationality. That view fails to capture the presence of nationalism, 
which has arguably been a far stronger political force than reason in 
the modern age.

The revolutionary change of modernity was in the relocation of the

oath only when it had withstood the test of torture, for men’s words 
could be deceptive. The oath was a kind of open-ended commitment to 
sacrifice when called upon by the sovereign. Like Isaac, one held one’s 
life as a gift of the sovereign. Isaac, we might say, was the first victim of 
the sovereign act that combines torture and terror. But, then, was he a 
victim at all?

The victims of sovereign torture always face the choice of whether to 
be martyrs for their own faith; they can deny the political sovereign the 
triumph of confession. Of course, “choice” here hardly means free 
choice. This is a test of faith, not a matter of consent. The triumph of 
the early Christian martyr was not to escape torture but to overcome 
terror. Torture remained the site for the showing forth of the sacred, 
but the martyr took possession of the act by contesting the direction of 
the sacred. Tortured, he sacrificed himself to his own God. He would 
confess only his own faith. Torture remains a competitive site of 
sacrifice: the self-sacrifice of the martyr versus the power of the sover­
eign to sacrifice a victim.
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sovereign presence from a sacral monarch to the people as a collective, 
transtemporal subject. The popular sovereign remains as mystical and 
sacred an entity as the king ever was. It, too, inspires awe and demands 
sacrifice. Indeed, sovereign destruction of the finite became wider and 
deeper, reaching out not in the occasional display of the scaffold but as 
a systematic demand. In the modern nation-state, everyone has lived 
under the power of the oath: all have held their lives by the grace of the 
sovereign act. The political space has not been desacralized. The state 
has remained embedded in the awe of the sacred, and sovereignty has 
remained linked to sacrifice.

After the death of kings, citizen participation in the sovereign no 
longer depends on a ritual of sacral power. This sovereign god is no 
longer at a distance; mediation is no longer necessary. The structural 
change in the relationship of citizen to sovereign is exactly what the 
popular political revolutions of the modern period owe to the earlier 
revolution in faith that was the rise of Protestantism. The rejection of 
the priestly role of ritual mediation between parishioner and God was 
not a rejection of the symbolism of the body of Christ as the community 
of the Church. Participation in that body, however, was now immediate. 
Christ was an immediate presence requiring no external ritual but only 
an inward turning. So it is with popular sovereignty. The scaffold loses 
its purpose when sovereignty already dwells within the individual citi­
zen. The ritual of torture no longer conveys the sovereign presence in 
a political theology of immediacy. The disappearance of the scaffold, 
however, hardly marks a disappearance of sacrifice or of sovereign vio­
lence as the destruction of finite limits in the presence of the infinite. 
The modern nation-state is, if anything, far more violent than its politi­
cal predecessors.

The gap between sovereign and subject—a gap bridged by the ritual 
sacrifice of torture—has been permanently overcome at the moment 
revolution is imagined as action by the popular sovereign. The citizen 
still owes the sovereign his life. The king may have died, but the sacred 
quality of the sovereign remains, and it remains a hungry god. Since 
sovereignty no longer stands apart from the subject, its presence no 
longer terrorizes—although the awe remains. With that, the site of 
sacrifice fundamentally shifts from the spectacle of torture to the con­
frontation of national armies on the battlefield. Even the battlefield
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turns out to be too limited a space for sovereign violence, which con­
tinually overflows any territorial limits until it suffuses the entire do­
main of the state. The combatant now stands for the citizen as every­
man. Anyone can be conscripted. Indeed, everyone is already 
vulnerable before the formal act of conscription even begins. The con­
temporary terrorist, in failing to respect the distinction of combatants 
from noncombatants, enacts the deepest meaning of citizenship in the 
nation-state: political identity itself, not any additional act, is a matter of 
life and death.

Modernity does not end the link of sovereignty to sacrifice. Rather, 
it generalizes sacrificial violence to an ordinary condition of life. We en­
ter the age of citizen armies, mass mobilization, universal conscrip­
tion—or at least the ever present possibility of such conscription—and 
pervasive vulnerability. The violence of the modern state continually 
lays claim to all of the resources—material and personnel—of the state. 
Today war can involve everyone and everything. There is no longer a 
distinction drawn between state and subject: all citizens exist under the 
sign of the oath, that is, they are always on call for the sacrificial act. 
Popular sovereignty is an intersubjective, transtemporal project of the 
creation of meaning. It is not, however, just any such project of mean­
ing creation: political meaning is not art, and it is not just talk. Political 
meaning in the modern state has sustained a practice of sacrifice, of 
killing and being killed. This is not a necessary aspect of the political 
per se, but any explanation of the Western experience of the modern 
state as a manifestation of popular sovereignty must confront this fact.

The naturalization oath of allegiance in the United States makes ex­
plicit the sovereign demand on citizenship as an open-ended willing­
ness to sacrifice: “I will support and defend the Constitution and laws of 
the United States against all enemies. ... I will bear arms on behalf of 
the United States when required by law.” This oath is demanded of all 
who would become citizens, not just that small number of them who 
enter the formal ranks of combatants. The oath reflects almost exacdy 
Jefferson’s statement in his first inaugural address that in this country 
“every man at the call of law, would fly to the standard of the law, and 
would meet the invasions of the public order as his own personal con­
cern.” Early in the nation’s history, there was a debate over the relative 
merits of militias and a standing army, but no one questioned die ideal
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of the universal citizen-soldier. Today, that debate has been resolved by 
the technological need for professional training. Nevertheless, the gen­
eralization of the locus of sacrifice remains. The call to sacrifice can 
now appear as if from nowhere on a clear fall day in a large office build­
ing in New York. One is never released from a political identity that can 
demand a life.32 We live within the imagination of the oath.

In the modem world, violence outgrew torture because sovereignty 
shifted from king to people. The tomb of the unknown soldier dis­
placed the scaffold as the monument to sovereignty. The unknown sol­
dier is not just a soldier; he is quite literally everyman. Political violence 
has become a practice of democratic participation. The revelatory 
power of the sovereign continues to occupy the body; it continues to 
lead to violent destruction. But the sovereign made present in the 
sacrificial act is the popular sovereign. The citizen reveals that which he 
already is. His truth lies within, not without. This does not mean that 
every time the state has recourse to violence the citizen-soldier steps 
forward to sacrifice. When the citizen fails to see the demand for vio­
lence as an expression of self-sacrifice for sovereign existence, he will 
see it only as an abuse of power; he will see it as killing and being killed 
for “no reason” at all.33 Our deepest internal conflicts emerge when 
there are contrasting perceptions of the violent act: sacrifice or sense­
less death?

Torture is the primitive religion of the state. It signifies the presence 
of a sacred sovereign who has not yet fully and completely penetrated 
the body of the state. But in the modern state, every man already stands 
equally in the mystical corpus of the sovereign. This is most certainly 
not a shift from the mystical to the secular. Rather, at issue is the rela­
tionship of the one to the many in an experience of instantiation of an 
infinite meaning in a finite form. As long as the sovereign was located 
in the sacral monarch, there was a potential division between the mys­
tical corpus and the citizenry, just as fallen man stands apart from his 
God. Torture was a ritual of mediation between sovereign and state. 
When it succeeded, one saw only the sovereign presence; when it 
failed, torture was only a brutal form of violence. The same phenome­
non is visible in war today: either it increases faith in the popular sov­
ereign or it is rejected as nothing but violence for partisan interests. 
About sacred presence, all one can say is that it either appears or it does
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not. There are no excuses, no normative claims that it “should be 
seen,” no representations of what might have been. The death of a god 
is as final and complete as its presence. The sovereign king died such a 
death when he lost his sacred aura.

Once the body of die citizen becomes die immediate locus of the 
sovereign, the distance between the finite and the sacred has been 
overcome. What is required now is not the violent sacrificial act from 
without but the realization of the truth of the self from within—an in­
ward turning. This change in the character of the political-theological 
subject is the symbolic condition of revolution. Revolution is direct ac­
tion by the popular sovereign; acting, citizens realize the truth of their 
being. That revolutionary act always involves sacrifice. Giving up them­
selves, they become that which they already are: “We the people.” For 
this reason, revolution has the same character as ever}' appearance of 
the sacred: being and meaning coincide. The meaning of revolution is 
not separate from its performance. The act is the announcement of die 
presence of the popular sovereign, which is not striving to be some­
thing other than it already is. Revolution is never a means to some 
other end. It is the first act of sacrificial violence that brings forth the 
popular sovereign. Every sacrificial act thereafter reestablishes contact 
with that same sacred presence.

Once the locus of the sovereign presence shifts, the power of the 
king—though not necessarily his potential for violence—has already 
been broken. His deployment of torture is no longer a showing forth of 
the divine but an abuse of power. He no longer has die power to gen­
erate awe but only the power to create fear. Once the king no longer 
possesses the power to sacrifice, the revolution demands diat he be 
sacrificed to the new sovereign. He has become an idol. The proof that 
an idol lacks divinity is found in its destruction. Thus, the king’s death 
is the last spectacular execution, for it marks the migration of the sov­
ereign from the one to the many.34 This has nothing to do with secu­
larization or the rule of law but rather with the changing locus of the 
sacred.

Torture falls away as an element of penal practice because it is no 
longer an effective symbolic practice. It now appears as mere violence, 
not sacrifice. It is as if Abraham continued to sacrifice Isaac when nei­
ther any longer heard the voice of God demanding the act. We pass
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from the sacred to the abusive, from ritual to pathology. In an age of 
democracy, the sovereign no longer occupies the scaffold, not because 
the sovereign has disappeared, but because it is already present every­
where. This hardly means that the state can no longer demand a life. It 
does so all the time. Nevertheless, the idea of the scaffold as a site of 
competition between torture and martyrdom no longer makes sense, 
for the criminal is no longer a challenge to the sovereign. The new site 
ol the competition between faiths is the battlefield: one dies as a martyr 
for the state or one confesses a new faith. To perform the latter act is to 
speak die words of surrender.

We have not abandoned violence in our penal practices. In many 
ways, the United States has become increasingly violent in its attitude 
toward prisoners. The criminal, however, has been reconceived. He is 
no longer a point of opposition to the sovereign; he is not the traitor 
who must be destroyed through a display of power. He cannot be the 
enemy, for he has been radically depoliticized. He is nothing more 
than a privative expression of political life precisely because the victory 
of the popular sovereign has been so complete. The criminal exists in a 
pathological condition. He has fallen away from what he already is: a 
member of the sovereign body. His presence is an absence, which is lit­
erally enacted in the penitentiary'. Because law is seen as the product of 
the popular sovereign, crime is a sin against one’s own nature. His act 
is a product of personal failure, not treason. The criminal is no longer 
banished, and he is not denationalized. To contemporary sensibilities, 
such actions amount to violations of his human rights, for to be human 
is to be a part of the popular sovereign.35 In the United States, the idea 
of a political prisoner verges on being an oxymoron, which is one of the 
reasons why there has been so much uncertainty and debate about a 
turn to criminal law as the response to terrorism.

Modern criminology studies the sociological, economic, and psy­
chological causes of crime but not the political. Crime no longer takes 
place in a contestable political space for there is no place in which the 
popular sovereign is not already fully present. For this reason as well, 
the first reaction of the state to the threat of civil war will be to treat the 
opposition as criminals—-just the opposite of the state’s reaction to for­
eign enemies.36 When elements of the black community and the Left 
threatened to link crime to politics in the 1960s, they were quite bru­
tally suppressed. The power of the sovereign is at stake in this capacity'
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to use criminal law to deny a political space to the formation of a radi­
cal opposition.

In this new world • of popular sovereignty, the question is not 
whether the criminal has a political identity as such but whether he can 
be “rehabilitated” to the point at which he can bear the single truth of 
his political identity. One of the archetypal stories of criminal redemp­
tion in the democratic state is that of die prisoner who volunteers for 
military service, redeeming himself by taking on the burdens of 
sacrificial violence.3' Sacrificing himself, he realizes the truth of his be­
ing. The criminal who becomes the hero is paradigmatic of the move­
ment from sin to grace. If die scaffold produced truth by sacrificing die 
victim, the battlefield produces truth in an act of self-sacrifice. In the 
West, we are never far from the idea that through death is life. Progress, 
we think, is marked in this turn from being sacrificed to self-sacrifice, 
from the scaffold to the battlefield.

If die criminal cannot bear this political identity, he appears as less 
than human. He has become so because the human is now defined as 
the capacity to be a part of die popular sovereign. Those who cannot 
bear the material presence of the popular sovereign can literally be in­
stitutionalized. The criminal shares this character of removal from pub­
lic appearance with the insane, the ill, and the dying. All of them have 
already died to sovereign presence. Any group that was thought to be 
“naturally” unable to bear the sovereign presence could find itself in 
deep trouble in the modern state: blacks, Jews, ethnic minorities.38 
There is, of course, a history of gender relations at issue here as well. 
These groups appeared as less than human not because they lacked a 
capacity for reason but because they lacked a capacity to show forth the 
sacred in its political-theological form. Reason, no less than physical 
infinmity, can be an obstruction to die sovereign presence.39 Today we 
often focus less on the state’s dedication to sovereignty and more on its 
dedication to social welfare. Indeed, we extend special care and pro­
tection to those who cannot fully participate in political life: children, 
the elderly, the sick, or the insane. None of this need be denied, but it 
hardly explains the American treatment of the criminal, the peculiar 
history of our racial politics, our commitment of billions of dollars to 
warfare, or our celebration of a narrative of sacrifice. To understand 
these, we have to look at other aspects of the political imagination.

Life in the penitentiary is violent and dehumanizing, but it is not a
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Conclusion: Torture and Sovereignty

The disavowal of torture was not a step toward a general disavowal of 
political violence. It is a gross misreading of the genealogy of our polit­
ical practices to believe that the no-torture principle rests on a turn 
away from state violence or even on a general desacralization of state 
practices. The prohibition was rather a step on a path toward the gen­
eralization of political sacrifice that characterized Western states 
throughout the nineteenth and twentieth centuries—and is likely to re­

practice of torture. Torture is a political practice of making present the 
sovereign in the body of the victim. The criminal, in modern America, 
is denied any political space. Even his execution is not a positive, polit­
ical act, for he cannot be sacrificed to the state. There is nothing in him 
over which the sovereign can triumph. He has become Agamben’s homo 
sacer: someone who can be killed but cannot be sacrificed.10 Following 
the logic of popular sovereignty, he may as well not exist for he cannot 
bear that transcendent value that comes from the sovereign. Until and 
unless he shows himself capable of redemption, his life is literally with­
out meaning. Because he is seen as an absence, however, the possibility 
of making such a showing is likely to be denied. Without the constraints 
that come from outside the political—from moral and aesthetic val­
ues—he would be disposed of as fit only for labor. He is no longer a sub­
ject. Arguably, he appears as even less than a slave, for the slave always 
posed the threat of rebellion.

The immorality of the American prison regime—a space of violence 
but not awe—is a constant reminder that the sacred space of sover­
eignty has no necessary relationship to the morality of justice and the 
sensibilities of compassion. This should come as no surprise to anyone 
who looks to the history of die great wars of the twentieth century, on 
the one hand, and to the camps for those excluded from the sovereign 
on the other. Indeed, it is the European withdrawal from the sacred 
space of sovereignty that has allowed a greater place for moral judg­
ment with respect to penal practices, including the deadt penalty. Of 
course, American penal practices are worse than European ones, for we 
still live in a world in which the universal morality of individual dignity 
must compete with the aura of the sovereign presence.
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main true of the United States in the twenty-first. Torture has no place 
in the modem nation-state because it is a form of sacrifice that fails to 
correspond to the locus of popular sovereignty. We condemn the vio­
lence of torture, but that condemnation must sound hollow to others 
when they see a nation that maintains, in the name of the people, a nu­
clear arsenal and a million-person army—and expresses a willingness to 
use both. The problem is not our condemnation of torture but our fail­
ure to understand why torture offends us. To focus on the violence, the 
injury, or the asymmetry of torturer and tortured is to mischaracterize 
the offence felt in the presence of torture. Torture offends our sense of 
the political-theological.

With the passing of kings, the age of torture came to an end. Tor­
ture is no longer capable of embodying the relationship of sovereign to 
subject, for there are no more subjects—only citizens. Citizens relate to 
each other as equal members of the popular sovereign bound to each 
other through mutual participation in sacrifice, on the one hand, and 
following the rule of law on the other. Wherever torture appears as an 
expression of sovereign power, there is an anachronistic claim to the lo­
calization of sacred violence. The worry that an American administra­
tion may practice torture on its own citizens is a worry that there has 
been a fundamental failure in the politics of popular sovereignty. This 
is not primarily a failure of law or morality—although it is both—but 
rather a failure in the politics of the sacred. That the threat of torture 
should appear alongside renewed claims for exceptional presidential 
power—that is, claims for an “imperial president”—is no surprise. Tor­
ture is the practice of power by the sacral monarch. It makes no differ­
ence whether he is elected or born to office.11

The displacement of torture by self-sacrifice in a regime of popular 
sovereignty colors the perception of torture wherever it is pursued by 
the state. We do not dunk of ourselves as a people who practice torture. 
Still, the torture of the enemy alien is not the same sort of metaphysical 
mistake as the torture of the citizen. A regime that prohibits torture do­
mestically could theoretically be reconciled with the pursuit of torture 
abroad. Why is torture not just another form of warfare even if it is no 
longer an acceptable form of punishment? To answer that question, we 
must trace the shifting attitude toward torture in the violent world of 
international relations.
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in the first chapter, I argued that political modernity was charac­
terized by a shift from torture to war, from victims to conscripts. The 
disappearance of torture as a domestic practice of power, however, does 
not in itself suggest a similar disappearance of torture from the practice 
of international violence. Torture was traditionally applied against ene­
mies—domestic and foreign—of the sovereign. Treason, in English law, 
was a broad category that, prior to nineteenth-century legal reform, in­
cluded not just direct threats to the life of the sovereign but “any de­
gree of violence in expressing opposition to parliamentary enact­
ments.”1 The transformation that I traced in the last chapter included 
reimagining the criminal: he is no longer an enemy of the sovereign 
but only a fallen citizen. Nevertheless, there remains a large category of 
actual and potential enemies. If torture is the performance of sover­
eign violence against enemies, then in the modern era torture can be 
expected to migrate from an internal ritual of sacrifice to an external 
means of displaying and deploying the power of the state. The end is 
the same: the victim must speak the name of the sovereign. At war, we 
call that point of confession “surrender.”2
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In broad scope, I don’t think the point can be denied: the destruc­
tion of bodies in modem warfare moves toward a generalized practice 
of torture. We have not so much abandoned the practice of torture as 
shifted die locus of an act of violent sacrifice—the genus within which 
torture is a specific cultural form.3 The battlefield is strewn with the dis­
emboweled and beheaded, with severed limbs and broken bodies. All 
have died a terrible death in a display of sovereign power. To view the 
battlefield is to witness die awesome power of the sovereign to occupy 
and destroy the finite body. It is to stand before the modern, demo­
cratic equivalent of the spectacle of the scaffold. Viewing the battlefield 
from a certain distance, it is not even clear who is the object of sacrifice: 
the enemy and the conscript suffer the same threat and burden of phys­
ical destruction for the sake of making present sovereign power. Killing 
and being killed are bound together just as the sacral monarch’s power 
to take a life was always linked to his own sacrificial character. Corona- 
don was a ceremony of rebirth, of life through death.'1 The emergence 
of the royal “we” follows upon the death of the personal “I." The power 
to take a life is always linked to the willingness to give up one’s own life, 
for self-sacrifice marks the presence of the sovereign.

Abraham Lincoln described the democratic battlefield as “conse­
crated ground.” It is the space within which the sacrificial character of 
modern politics shows itself. It is a field of reciprocal acts of self­
sacrifice in which enemies offer each other the occasion for displaying 
sovereign power. Arguably, the battlefield only makes sense as a space 
within which citizens might realize the possibility of transcending the 
finite conditions of their individual lives. There they become more 
than themselves, which is why war figures in the modern imagination as 
such a powerful source of meaning.5 Embedded in the practice of sa­
cred violence, the batdefield exists in the same imaginative framework 
as the spectacle of the scaffold—a space for the showing forth of the 
creative-destrucdve power of die sovereign. Accordingly, it has the 
same vulnerability as die scaffold: when faith fails, when the sacred 
character of the sovereign is not seen, it presents just the awful—not 
awesome—sight of death and destruction. To modem, humane sensi­
bilities, it appears thoroughly inhuman, which is only anodier way of 
noting that the sacred has always been tightiy tied to the polluted.

In this chapter, I take up a particular form of this failure of faith—
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versely, wherever sovereignty remains a vital presence, the connection

not that which characterizes the existential angst of the soldier who 
finds himself in the trenches of World War I, the rice paddies of Viet­
nam or the cities of Iraq with no understanding of why he is there. For 
him, the sacrificial claims of the sovereign may sound more like rhetor­
ical fraud dian sacred speech. My topic here is not that individual crisis 
of faith but a general shift in the representation of violence in the cul­
ture of modern international law. At issue is the failure of the possibil­
ity of faith—the death of sovereignty, not of a particular sovereign. If 
the wars of the first half of the twentieth century show us the power of 
the sovereign to demand sacrifice, the developments in international 
law that follow those wars resolutely turn away from any recognition of 
a connection between violence and the sacred.

This turn to international law and away from the violence of combat 
was, in many respects, a replay of a “humanization” of criminal law that 
occurred almost two hundred years earlier in the wake of the French 
Revolution. Then the object of reform was the use of torture and cor­
poral punishment within domestic penal practice.6 I argued in the last 
chapter that it was not merely sympathy and Enlightenment ideals of 
reason that drove that earlier reform movement. Rather, it was a shift in 
the relationship of the subject to the sovereign—not a rejection of pain 
but a relocation of the locus of sacrifice. The twentieth-century “re­
form” movement is, in this sense, more revolutionary, for it rejects the 
very idea of sacrificial violence. That, however, cannot be done without 
rejecting the faith that supports the practice of political violence by 
grounding its sacred character in the idea of the sovereign. This mod­
ern revolution appears to itself as the fulfillment of the Enlightenment 
ideal of a politics of reason, the end of which is individual well-being.' 
The radicalness of this claim is both its strength and its weakness, for 
reason can no more prove the death of the sovereign than it could the 
death of God.

Whether and to what extent faith in sovereign power—sacred vio­
lence—continues are questions that cannot be answered in the ab­
stract. We can only say that whenever the connection between violence 
and the sacred is broken the continued existence of sovereignty will be 
in doubt. Without that connection, a regime of sovereign states will be 
viewed as increasingly anachronistic. It will appear as an obstacle to the
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Torture and Warfare

of violence and meaning will be maintained and the claims of interna­
tional law will be in doubt.

Modern warfare has been the generalization of the practice of violent 
sacrifice that was at work in premodern displays of torture. Both work 
at the intersection of body and idea, and both work through the politi­
cal psycholog}’ of degradation.8 Torture is a kind of laboratory of degra­
dation, while warfare is its generalized practice. Torture fell out of 
place within the regulative ideals of European combat in the nine­
teenth and twentieth centuries. Of what use is the rack once we have 
seen the trenches of World War I or the strategic bombing of World 
War II? The executioner is an anachronism when political death has 
been thoroughly democratized. As a practical matter, torture lost much 
of its usefulness under modern conditions of warfare: enemy combat­
ants are unlikely to have useful information when armies are organized 
in a strictly hierarchical manner. Nor is there is any point in trying to 
shift the allegiance of particular victims when the outcome of the war 
turns on the performance of mass armies in the field or entire popula­
tions working to support the war effort. Such practical concerns, how­
ever, are really only incidental to the broad shift in the character and lo­
cus of sovereign violence. The form of the appearance of the sacred is 
never a matter of efficiency. Otherwise, religion would have had a very 
short life in the history of civilization.

Just as efficiency is not at stake, neither is moral progress. The move 
from torture to strategic bombing is not a moral advance. If we rank the 
different forms of sovereign violence on any nonnative scale other than 
that of physical destruction and death, we become complicit-in that vi­
olence. Our own practices will always look more sensible to us than 
those of other cultures—including our own past. Westerners cannot 
help but feel a moral superiority to Muslims when, for example, they 
see that sharia contemplates amputation and stoning as forms of 
punishment. But there is no universal moral calculus by which we can 
measure a lifetime in an American prison against an amputation.

Some theorists attempt to distinguish torture from combat by not­
ing the asymmetry of power in the former. They focus on the helpless­
ness of the torture victim before a torturer who acts in total disregard
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of his or her will.9 Bui the question is “compared to what?” Does one 
compare torture to law or to war? In both combat and torture, action is 
taken in disregard of the well-being of the other. The Western history of 
chivalry suggests that inflicting violent injury and maintaining dignity 
are not necessarily incompatible. We are, however, a long way from the 
age of chivalry. If combat preserves dignity today, it does so by denying 
any room for individual subjectivity. Killing and being killed occur on a 
field of anonymity.

Torture begins where an interaction between subjects with unique 
wills begins. In its combination of recognition and denial, torture is the 
paradigm of an illiberal act. Still, it is difficult to understand how com­
bat is any more liberal a practice. Combat so deeply denies recognition 
of the dignity of the other that torture never begins because dignity is 
never glimpsed.10 It is simply wrong to suggest that combat differs from 
torture because combatants must take account of the initiative of their 
opponents.11 This is an effort to cast combat in the form of the moral 
economy of consent. The logic of warfare, however, is not that of a 
“fair” competition between consenting, sui juris subjects. That may 
have been the logic of the duel, but it is hardly that of national armies 
at war. Rather, the logic of combat seeks as its ideal a total asymmetry in 
the application of force.12 Its end is to obtain a position from which no 
harm can result to one’s own side while all the injury is suffered by the 
enemy. This isjust the logic of total control obtained in the microcosm 
of torture. In both cases, one may hope to make this asymmetry so visi­
ble and certain that the threat alone is sufficient to achieve one’s ends, 
whether confession or surrender. Combat, like torture, is more suc­
cessful tire less it actually has to be deployed—in part because action 
generates far more contingencies than threat. But again, like torture, 
combat cannot simply disappear entirely from the practice of violence. 
For the threat to remain, the belief that the act will be accomplished if 
necessary must be sustained.13

Nor is it the case that combatants, unlike torture victims, can simply 
take themselves out of the violence by laying down their arms—a right 
formally given them under the Geneva Conventions.1'1 Under condi­
tions of modern warfare, the capacity to communicate that choice is 
simply not available. Laying down one’s arms before a missile attack 
makes no sense. Proof of this was seen in the first Gulf War on the



TORTURE AND INTERNATIONAL LAW 47

International Law

Classic international law of the nineteenth and early twentieth cen­
turies was the law of interstate relations. Individuals were not rights-

“highway of death” as the Iraqi army fled Kuwait City. Again, the point 
is notjust practical. Conceptually, soldiers are not free agents. They can 
be literally threatened by deadly force from their own officers; they can 
certainly be prosecuted, and punished by execution, if they make the 
choice to concede defeat on the basis of nothing more than their own 
free will.15 In between the moment when combatants take up the task 
of self-sacrifice and that in which they effectively surrender, their situa­
tion is one of “being sacrificed.” In this in-between period, they are very 
close—politically and phenomenologically—to the classic victim of tor­
ture: each is made to bear the presence of the sovereign in and through 
the destruction of his or her body.

Warfare is simply not a practice founded on consent. Like torture, it 
is founded on sacrifice. Indeed, it is not too much to say that warfare 
wants to become torture: its logic moves toward the same asymmetry of 
power. When the battle situation appears as asymmetrical as the use of 
force in torture—when one side appears as pure victim—defeat be­
comes possible. So, too, does martyrdom, for one can choose death 
over life. This is just the position at which the analysis of torture in 
chapter i left us.16

Even were warfare conducted within the rules of humanitarian law, 
that would no more eliminate its underlying sacrificial quality than did 
the fact that the practice of torture in some European countries was 
subject to legal regulation. International humanitarian law may specify 
the class of potential victims and limit the means of their destruction, 
but it does not change the underlying logic of conflict: killing and be­
ing killed for the sovereign. Nevertheless, many people today have a 
sense that the war on terror is upending the progress of international 
human rights law and humanitarian law by returning to a prohibited 
practice of torture. They distinguish between lawful combat and un­
lawful torture. They argue that this distinction is morally compelling. 
But is it? Is it moral advance or simply historical difference that creates 
the possibility of condemning torture while pursuing warfare?
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bearing subjects within this system. An injury to an individual was cog­
nizable as a matter of international law only insofar as it was an injury 
to the state of which he or she was a citizen.17 Whether to pursue re­
dress for such a legal injury was wholly a matter for decision by die state 
or states involved. Just as there were no subjects apart from states, there 
was no regulation of states apart from rules to which they had freely 
subjected themselves.18 Since all international law was derived from 
state consent, all law had the same normative character. There was no 
hierarchy of norms—no jus cogens claims—except for the principle of 
sovereignty itself, which was the source of all other norms.19 If one went 
so far as to think that a sovereign state must be free to withdraw its con­
sent at every moment, international law risked dissolving into the tau­
tology that state consent reaches no farther than present state action. 
The response to this dilemma was to claim that the very idea of inter­
national law rests on the principle of pacta sunta servanda—treaties 
must be observed. Even here, however, a state that declined to follow its 
treaty obligations was not so much violating a superior norm as provid­
ing a ground for reciprocal action, and even war, on the part of an in­
jured state. In a world in which the first principle is unconstrained sov­
ereignty, every other norm is contingent. The world of international 
law was binding just as long as states remained committed to it.

Concretely, this focus on consent had a specific, practical meaning: 
a state retained absolute authority over the decision whether or not to 
go to war against any other state. That decision, as a matter of law, 
could be neither right nor wrong. This was the meaning of sovereignty 
from an international perspective. International law did not regulate 
the decision for war or peace but only offered a legal regime—Lhe law 
of war or the law of peace—once that decision had been made.20 The 
decision for war was a sovereign prerogative beyond any conceivable 
regime of law.21 War was limited by politics—alliances and threats—not 
by legal rules. This fact, that at the heart of international relations lay a 
sovereign right to have recourse to violence, sustained the question 
that was inseparable from every assertion of international law: Is it 
really law?

International law in the second half of the twentieth century moved 
through two dramatic paradigm shifts. The first occurred with the 
founding of the United Nations. The charter regime is based on the
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principle that unilateral state recourse to force is now illegal apart from 
tlie single exception for self-defense. International law thereby entered 
the forbidden domain of sovereign recourse to war.22 More than that, 
the charter imagined an enforcement regime under die authority of 
die Security Council. Member states formally delegated this central fea­
ture of sovereign power to the council. The link of sovereignty to inter­
state violence was thereby broken.

Of course, neither practically nor theoretically was there a clean 
break with the old paradigm. The major powers retained a veto. They 
had not delegated to die council their own decision-making authority 
over violence, even if they had formally accepted the new legal rule. 
Practically, odier states also continued to threaten and use force against 
each other. More than ever, the shape of international relations in the 
second half of the twentieth century was characterized by violence and 
the threat of violence. Had the new paradigm actually taken hold, it 
would have raised critical questions: What is sovereignty stripped of a 
capacity to demand sacrifice? Can we even speak of sovereignty in 
a postsacrificial politics? That question was hardly even glimpsed in a 
world threatened by nuclear destruction, on the one hand, and count­
less smaller wars, on the odier.

The second paradigm shift straggled for recognition throughout 
the Cold War but was not achieved, even as a theoretical matter, until 
the 1990s. This was to extend the international legal regulation of sov­
ereign recourse to violence from state-to-state relationships to the rela­
tionship between governments and individuals, including a state’s own 
citizens. Just as the earlier shift expanded the range of international le­
gal subjects—those with legal rights and obligations—beyond states to 
transnational institutions such as the Security Council, tiiis new shift ex­
panded that range to include individuals. Indeed, the moral founda­
tion of international law shifted from the protection of states against 
the use of force to the protection of individuals: it shifted from peace to 
human rights. At the start of the new century, international law, at least 
for many theorists and practitioners, has been reconceived. No longer 
the law of nations, it is the law of human rights.23

The first shift conceived of the United Nations as exercising certain 
delegated powers over states for the sake of their own well-being. This 
second move is more radical, conceiving of states themselves as exer-
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cising power delegated to them by a global regime of law, the con­
stituent members of which are individuals.24 Earlier, individuals had 
been thought of as instruments of state power; now states are thought 
to exercise their powers for the sake of individuals. The institutional ex­
pressions of this new paradigm are, first, a willingness to engage in hu­
manitarian intervention and, second, the creation of international 
criminal courts. War and law continue as the twin forms of politics, but 
now both are turned toward a new cosmopolitanism at the center of 
which is the rights-bearing individual. Although neither institutional 
innotation has been very effective practically, both are symbolic of a 
profound challenge to the classic idea of sovereignty.

Under the first paradigm shift, war represented the antithesis of law; 
under the second, torture took the place of law’s antithesis. Thus, tor­
ture in human rights law mimics the earlier place of war in the law of 
the UN Charter. Indeed, torture is cast as a sort of internal war—a war 
by a regime against members of its own national community. To pro­
hibit both war and torture is to place the sovereign power of life and 
death under the rule of law.25 The sovereign is to be stripped of its ca­
pacity for violence outside of law, whether applied externally or inter­
nally. This can happen only with the abandonment of faith in the sa­
cred character of the sovereign and in the rituals of sacrifice that 
accompany that faith. The international legal project of the latter part 
of the twentieth century is deliberately set against the claim that one 
confronts the sacred through sovereign violence.

The deeply felt, but little understood, link of sovereignty to violence 
easily led international law theorists at the end of the twentieth century 
to think that the emerging global order would be a postsovereignty 
world. By that, they meant that there would be no space in the interna­
tional order beyond legal regulation and thus no space for the appear­
ance of sacred violence. Law would go global, and with that the 
sacrificial force of sovereign violence—whether directed outwardly or 
inwardly—would end. If state violence is the problem to which law is 
addressed, then the elimination of sovereignty is the answer. Hence­
forth, state violence would be limited to law enforcement. As such, it 
would be a matter of substantial indifference who exactly exercised that 
violence. Effective law enforcement could as easily be provided by ex­
ternal as by internal forces, and by private as by public forces. The ques-
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lions are all practical. What matters is the security of individual rights. 
Everything else is a means to that end.

Of course, one cannot simply declare the end of the sovereign slate 
any more than one can eliminate torture by declaring it illegal. Instead, 
theorists spoke of institutional trends, emerging regimes, nonnative 
ideals, and long-term goals. The postsovereignty world was that toward 
which we were heading. Networks, markets, and jurists—not politi­
cians—would take us there, or perhaps we had already arrived while no 
one was quite looking.26 If the threat of violence continued to inform 
state practices, one could turn to the courts for support in this new age 
of law. Torturers such as Augusto Pinochet would be criminally prose­
cuted wherever they went, while states that continued to deploy the 
threat of sovereign violence—for example, in the shape of nuclear 
weapons—would be brought before the International Court ofjustice. 
Only on closer inspection would anyone notice that Pinochet went 
home and the ICJ failed to declare nuclear weapons illegal.27 The 
trends, after all, were in the right direction.

One could always point to the European Union as a postsovereignty 
political arrangement. It was a regime wholly defined by law. As a con­
sequence, it had eliminated war among its members and torture of its 
citizens. The human rights of its citizens were protected by transna­
tional courts. It was structurally incapable of making a claim to occupy 
a sovereign space of violence beyond law. That the EU was not particu­
larly democratic was an issue to be addressed in the long term. In the 
meantime, its law would derive its legitimacy from expertise and 
process. Indeed, progress in the project of the EU was measured by in­
creasing restrictions on the sovereign right of members to veto pro­
posed actions.28 Only the unconverted could have imagined that in 
2005 voters would reject a European Constitution on grounds such as 
nationalism, religion, economic interests, and fear of the Islamic other.

Given the historical centrality of violence to the self-conception of 
the sovereign nation-state, this turn to law as a force in opposition to vi­
olence is somewhat surprising. International law, after all, had long op­
erated as an adjunct to that system of violence—protecting, not elimi­
nating, the state’s right to take up arms. To understand what happened 
to international law, we must see it as a part of the much larger mod­
ernist project of liberal reform under the guidance of reason.
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By the late twentieth century, international law had effectively be­
come a political “counter-religion.” Jan Assmann describes a counter­
religion as one that is constructed through an inversion of the values of 
the dominant religion.29 By inverting the inversion, we can read the 
norms of the dominant religion out of the beliefs and rituals of the 
counter-religion. Thus, the first principle of the UN Charter is the pro­
hibition on state recourse to force, which is to be enforced by the Se­
curity Council—a collective agent operating on a global scale. This is a 
perfecdy inverted picture of lite modern nation-state as it existed from 
the age of revolution until the end of World War II. Essential to that 
state was its capacity to use or threaten force. Sovereignty was the ca­
pacity to call on citizens to kill and be killed—to sacrifice—in defense 
of the national interest. The state might form strategic alliances, but 
they were always subject to the state’s own judgment concerning politi­
cal necessity. There was no independent transnational, institutional 
power that could control state violence.

The second principle of the counter-religion is the proposition that 
all individuals have human rights that they can assert as a matter of law 
against all governments, including their own. Those rights express the 
normative priority of the individual over the state, which exists for the 
sake of individual well-being. Again, reality had been the inverse: the 
state was a structure of collective meaning quite independent of the in­
terests of any particular individual. That meaning was inaccessible to 
the view of the outsider. To assess and regulate the meaning main­
tained between citizen and state from the outside would be rather like 
a Jew telling a Christian what the truth of his religion must be. What 
could be said, however, was that the stale’s meaning had proved 
sufficient to create and maintain the sovereign’s claim of an ultimate 
power of life and death over citizens.

The religion and the counter-religion fought each other through­
out the second half of the twentieth century. Many thought the 
counter-religion was winning this battle after the collapse of the Soviet 
Union in 1989. They thought that politics could now cease to exist as a 
practice of sacrifice. Killing and being killed for the state seemed an an­
tiquated vision in a global order of law defined by human rights and 
trade. Since September 11, 2001, there has been a strong resurgence 
of the religion over the counter-religion—at least in the United States.
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Human Rights

Some were shocked by the reappearance of sovereign violence and, 
with it, the sacrificial imagination. The behavior of the United States af­
ter 9/11 was the reappearance of the classic expression of sovereignty 
as sacred violence: a demand to kill and be killed. In truth, in the 
United States, the religion has always dominated the counter-reli­
gion—at least outside the academy. How long this conflict between the 
religion and counter-religion of sovereignty will continue, and which 
will win—if either—are completely unpredictable, but surely it is a mis­
take to read history as if it could move in only one direction.

Of the two targets of contemporary international law, war and torture, 
the latter appeal's to have been more difficult to reach and more im­
portant to prohibit. The prohibition on torture was not clearly stated as 
a formal matter of human rights law until twenty years after the UN 
Charter’s birth. Nevertheless, when the prohibition does appear, it ap­
pears as an absolute. This is just the opposite of the earlier prohibition 
on the use of force, which was an integral part of the charter itself but 
was linked to an exception for self-defense.30 There is no equivalent 
regime of the exception for torture. None of the conventions specify­
ing the prohibition on torture allows for derogation under any circum­
stances. The Convention against Torture puts this plainly: “No excep­
tional circumstances whatsoever, whether a state of war or a threat of 
war, internal political instability or any other public emergency, may be 
invoked as justification for torture.”31 Here, then, we have a human 
rights convention placed above all sovereign authority. It purports to 
regulate the practice of warfare, the scope of emergency powers, and 
the ordinary forms of legality. How is it that the torture prohibition be­
came the point at which the ends of politics and the expression of sov­
ereign power break down before the claimed majesty of the law?

The torture prohibition appears for the first time in die Universal 
Declaration of Human Rights, approved by the UN General Assembly 
in 1948. Article 5 of the declaration states, “No one shall be subjected 
to torture or to cruel, inhuman or degrading treatment or punish­
ment.” While the UN Charter came into being as a treaty with the sta­
tus of law, the declaration has no such legal status. Retrospectively, we
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can see that it became a rich source for claims of customary interna­
tional law. Nevertheless, this evolution could not have been known in 
advance. Indeed, the legal significance of all General Assembly resolu­
tions had to await the development of a practice. The very concept of 
“soft law” would not appear for some time.32

Formally, the declaration gains legal significance—although hardly 
legal status—through Article 1 of the charter, which speaks of “pro­
moting and encouraging respect for human rights.” The declaration 
provides a first content to the category of human rights, to which the 
new institution is formally committed. The charter’s preamble, too, 
lists among the new organization’s sources and ambitions “to reaffirm 
faith in fundamental human rights, in the dignity and worth of the hu­
man person, in the equal rights of men and women.” Faith and en­
couragement, however, are hardly a rule of law. Practically, we are still 
in the realm of aspiration. Theoretically, there was not yet any real un­
derstanding of how international law could directly regulate the rela­
tionship between government and citizens within a sovereign state.

Alongside human rights promotion, the charter declares a commit­
ment to respecting state sovereignty. Indeed, its fundamental strategy is 
not to prevent war by enforcing a regime of human rights but rather to 
prevent armed conflict by securing the borders within which a sover­
eign state is free to govern itself without outside interference. The idea 
of an international law of human rights stood in significant tension 
with this understanding. The primacy of sovereignty is seen clearly in 
Article 51 ’s reservation of a right to use force in self-defense. Nothing 
suggests that this right to defend against armed attack is conditioned 
on the human rights record of a government. It is not so much that the 
drafters perceived the tension between self-government and human 
rights and then chose the former. Rather, there was an assumption that 
human rights abuses had their origin in illegitimate power structures. 
Newly decolonized nations would have no reason to abuse their citi­
zens. On this, the theory of socialism and the theory of liberalism 
agreed.33

A similar uncertainty over the capacity of international law to exer­
cise authority over the relationship of a government to its own citizens 
was simultaneously displayed at the Nuremberg trials. Something more 
than prosecution for traditional war crimes seemed required with re-
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spect to the leaders of the Nazi regime. The Nuremberg defendants 
were, accordingly, indicted both for the pursuit of an aggressive war 
and for violations of the human rights of their own citizens. Together 
these represented the primary goals of the new UN system: an end to 
the “scourge of war” and respect for human rights. But what was an in­
stitutional aspiration for the UN was presented as an existing legal or­
der at Nuremberg. That claim seemed so incongruous that leading 
Western scholars accused the prosecution of pursuing “victor’s jus­
tice.”34

In the end, the Nuremberg judges were moved by only one half of 
the legal innovations offered to them. They were willing to hold that ag­
gressive war had been made illegal by the Kellogg-Briand Pact of 
1928—an argument that required turning a blind eye to the realities of 
interwar politics. With respect to the second innovation of the indict­
ment, however, the judges balked. They could find no human rights 
equivalent of that pact. Avoiding the question of whether a free-float­
ing human rights law was consistent with state sovereignty, they linked 
the alleged human rights violations to the act of launching an illegal 
war.

At Nuremberg, then, human rights played a supporting role to a 
new legal regime founded on protecting state sovereignty through the 
prohibition on the use of force. This isjust the position reflected in the 
Universal Declaration of Human Rights, which is linked through the 
preamble and Article I to the legal prohibition on the use of force in 
the charter. This paradigm endures in the jurisprudence of Chapter 
VII of the charter, which allows the Security Council to adopt coercive 
measures in response to threats to, and breaches of, the peace: human 
rights violations become a subject of sufficient international concern to 
merit intervention when the effects of those violations “spill over” into 
third countries, raising a threat to the peace.35

This ambiguous postwar regime of human rights reflects less Cold 
War frustrations and more die difficulties of decolonization. World War 
II had been a war of liberation, but the business of liberation was not 
yet complete in much of the world. The European Allies’ record of 
colonial invasion, occupation, and subordination was one that looked 
disturbingly similar to the recent German war effort. The differences 
were geographical and temporal—their colonial empires were located
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elsewhere and had developed over centuries. A colonial regime is not 
compatible with claims for human rights, for such a regime is funda­
mentally based on inequality.36 Thus, the end of the wars of decolo­
nization was a necessary condition for the moral aspirations of the dec­
laration to be framed as a set of legal requirements. This new era is 
announced with Ute opening for signature of die two human rights 
covenants in the mid-1960s.37

Just as we can read the end of the era of colonization out of the tran­
sition from the declaration to the covenants, we can read the politics of 
the Cold War out of the odd combination of the success and failure of 
die covenants—formal success and practical failure. Despite the suc­
cess of decolonization, the geopolitical division fundamentally under­
mined die political and the legal aspirations of the United Nations, 
which had included protection of state sovereignty, international con­
trol over the authority to use force, and the progressive development of 
a legal order based on human rights. The latter part of the twentieth 
century was among the most violent in history. If one considers the 
stakes in the nuclear confrontation, the entire period lay at the edge of 
world-destroying violence. Despite decolonization, this period of inter­
national relations looked surprisingly like a continuation of the hun­
dred years of Great Powers politics that had preceded it. Formally in­
dependent states became client states of the powerful through consent, 
force, or corruption. Spheres of influence were maintained, mass 
armies were created, wars were threatened, and proxy wars broke out.

Not only was the war prevention function of the Security Council a 
dead letter, but there was no follow-up to the Nuremberg trials.38 The 
latter part of the century was characterized by repeated abuses of hu­
man rights, including torture and genocide. There was no legal ac­
countability. Ironically, in this situation of institutional failure, national 
conflict, moral atrocity, and individual impunity, the articulation of the 
law of human rights achieved a kind of formal autonomy. Human 
rights now appeared in the form of law, not just moral aspiration.39 This 
was not law as distinct from politics let alone law as a limit on political 
practice. It was law that, apart from its formal announcement, could 
find no space to operate free of the politics that it was intended to reg­
ulate. The clearest expression of this subordination was the UN’s Com-
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mission on Human Rights, on which sat regimes that were themselves 
gross violators of die fundamental human rights conventions.10

That the legal prohibition on the state use of force—Article 2(4)— 
died at birth did not serve as a warning against moving farther down 
the path of formal, but ineffective, legalization. Instead, just the oppo­
site happened. Human rights law now advanced quite independent of 
any relationship to enforcement or even compliance by states that for­
mally signed the various conventions. Entrepreneurs of the law 
emerged—academics, international lawyers, and nongovernmental or­
ganizations (NGOs). Because law had little practical effect, states had 
little interest in opposing the rhetoric of rights and some interest in 
supporting an ineffective legal rhetoric.41 What, after all, was human 
rights law when torture was freely practiced, genocide was possible, 
democratic politics was repressed by force, and entire nations were 
kept subordinated through military occupation? Politically, human 
rights law became a field of inauthentic expression; morally, it was an 
embarrassing expression of hypocrisy.

As long as human rights law had little practical effect, it was free to 
develop as a formally autonomous legal order. Indeed, there was not 
even a need to compromise among conflicting visions of the content of 
rights let alone resolve conflicts between a legal regime of rights and a 
political practice of state sovereignty. Without practical effect, any in­
terest could become a right; any need could be met by a legal rule. 
Thus, diere was a proliferation of the formal law of rights, much of it 
ratified by regimes that were actively violating the most basic of human 
rights. The no-torture rule appears as Article 7 of the International 
Covenant on Civil and Political Rights (ICCPR), which was opened for 
signature in 1966 and entered into force in 1976, just as regimes of tor­
ture became typical throughout large areas of the world. In 1985, a sep­
arate Convention against Torture was opened for signature. Pinochet 
was still in office, Nelson Mandela was still in prison, the United States 
■was still supporting the Contras, the Chinese reforms had yet to begin, 
and in the Soviet Union Mikhail Gorbachev had just become general 
secretary of the Communist Party.

International human rights law had so litde force in this period that 
it was possible to take the appearance of a legal rule as an indication
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[T]he term “torture” means any act by which severe pain or suffer­
ing ... is intentionally inflicted on a person for such purposes as ob­
taining from him or a third person information or a confession, 
punishing him for an act he or a third person has committed or is 
suspected of having committed, or intimidating or coercing him or 
a third person . . . when such pain or suffering is inflicted by or at 
the instigation of or with the consent or acquiescence of a public 
official or other person acting in an official capacity. It does not in­
clude pain or suffering arising only from, inherent in or incidental 
to lawful sanctions.-13

that the international community was not serious about the underlying 
issue. One surely could not look to the law to understand the shape of 
state practice. Human rights law failed to represent the self-ordering of 
any community. Thus, this period of the rapid development of human 
rights law ends with the accomplishment of a modem genocide in 
Rwanda. And why not? Surely nothing in international practice sug­
gested to the Rwandans that the expression of law offered an institu­
tionalized practice to which they were bound. The same can be said of 
the practice of torture. The Convention against Torture was an implicit 
acknowledgment of the regularity of the practice; it was not a serious ef­
fort to change it.

In this political context, international human rights law turned away 
from the language of “progressive realization” and toward the language 
of principle. The original postwar strategy of first eliminating war and 
then working on the human rights practices of secure regimes flipped 
around. Instead of nonintervention leading to rights, rights would lead 
to peaceful relations among states. Kant had argued something similar 
in his essay “On Perpetual Peace”: republican states will not generally 
go to war. This two-hundred-year-old essay was recovered by and for 
modern theorists.42

The best evidence that principle had been set free of a respect for 
practice is found in the definition of torture set forth in the torture 
convention itself.

Strikingly, this definition was written without regard to the practice of 
warfare. It assumes a world wholly outside the traditional political imag-
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ination of sovereignty. The use of force for political ends has simply dis­
appeared from view. If the definition is read literally, combat qualifies 
as torture, for combat surely is the intentional infliction of severe pain 
and suffering in order to intimidate or coerce.44 The sovereign power 
to demand sacrifice of its citizens and to kill the enemy simply makes 
no appearance.

No doubt the drafters of the prohibition did not mean to outlaw 
combat in their definition of torture, but that is just the point. They no 
longer imagined state violence outside of the practice of law enforce­
ment. Not even violence in the pursuit of self-defense entered their 
minds. Article 51’s recognition of self-defense had given way to a 
broader and deeper rejection of violence. In short, the formal auton­
omy of law, which was both a sign and effect of the Cold War, literally 
freed the legal imagination from the politics of sovereignty. Torture 
became the paradigm of political violence, and all violence—except 
for “lawful sanctions”—is the antithesis of law. This is the imagination 
that could place the prohibition of torture at the pinnacle of the legal 
order. We are as far as can be from the violence of the Schmittian Ex­
ception: “no torture, with no exceptions” translates into “no war; no 
Exception."45

The autonomy of law, including the privileging of the torture pro­
hibition, was purchased at the cost of recognition of political reality. In­
stead of an international community under law, this period of dramatic 
formal expansion of law actually privileged die practice of state sover­
eignty. There was a proliferation of new states, each of which claimed 
the charter’s legal guarantee of secure borders and objected to any in­
tervention in its internal affairs—even in the name of law. Despite their 
formal assent to the new conventions, the successor states to the colo­
nial regimes were generally no more respectful of human rights than 
their predecessors. By seeking to secure die conditions of pluralism, 
the United Nations helped secure die conditions of the continuation of 
a political practice of sovereignty'. That practice remained one of imag­
ining enemies—either external or internal. A state has a meaning that 
informs and makes a claim on the lives of its citizens. Because these 
meanings are distinct, pluralism will tend to create the conditions of 
threat. A contest over meaning need not turn violent, but it can. In an 
international regime in which violence is a traditional form of interac-
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tion, difference can easily become threat. Against enemies one pre­
pares to use violence. War and torture flourished right alongside the 
discourse of rights. It was an era of parallel universes.

After 198g, the premises of the international legal system changed 
again. What had been a kind of fantasy of subordinating sovereignty to 
law now looked like a program. It was as if the lawyers had been build­
ing models just waiting for this moment to arise. In the immediate 
post-Cold War period, this often appeared as the only available pro­
gram that could serve as an alternative to geopolitical dominance by 
the sole remaining superpower. Indeed, for many, international law 
meant opposition to the United States.

States that had formally agreed to human rights conventions that 
they had wholly ignored in practice were now told that law was not an 
abstraction but rather a code of conduct. In place of sovereign states, 
a single legal order of trade, human rights, and international institu­
tions was emphasized. No longer were NGOs minor players of uncer­
tain legal status; together with the international lawyers, they had 
brought us to a new world order.46 The substantive lawmaking aspect 
of this project had already been largely accomplished. After 1989, the 
legal issues were thought to be primarily institutional: to create en­
forcement mechanisms commensurate with the single global order of 
law. Torturers were now to be held judicially accountable—whether 
before domestic or international courts made little difference.4' Uni­
versal jurisdiction was invoked against Pinochet, Ariel Sharon, and 
then a flood of others. Ad hoc international criminal courts began to 
appear: first with respect to the former Yugoslavia and then for 
Rwanda. Finally, the Rome Statute brought forth a permanent inter­
national court despite the vociferous objection of the United States, 
the world’s most powerful state and the one most committed to the tra­
ditional idea of sovereignty.

The 1990s were seen as the moment for the recovery and comple­
tion of the postwar project of international law, which had been sus­
pended practically, though not formally, during the Cold War. The nar­
rative of the second half of the twentieth century was rewritten to fit 
within the most conventional paradigm of the development of law: first 
a new legal order is imagined in principle (the declaration); then it is 
drafted in detail (the human rights covenants); and, finally, enforce-
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International Humanitarian Law

Humanitarian law purports to regulate tire forms of violence used in in­
ternational conflict.48 Generally, this body of law has two aims: first, to 
reduce the extent of suffering by limiting the targets and means of 
combat; and, second, to prevent injury and abuse to those who fall 
within the control of an enemy power. These aims are embodied in the 
twin principles of discrimination and proportionality that constitute 
the core of humanitarian law. Under these principles, force should be 
directed only at combatants and should be roughly proportional to the 
importance of the military objective at stake.

Humanitarian law is a deeply paradoxical enterprise, for it brings a 
structure of reciprocity to an essentially asymmetrical activity. As a set of 
legal rules, humanitarian law demands that each side in a conflict rec­
ognize the same rights and duties. But combat, as an activity of killing 
and being killed, moves according to a logic of asymmetry: each side 
seeks the advantage. Given this tension between the symmetry of legal 
reciprocity and the asymmetry of warfare, humanitarian law could pro­

ment institutions are put in place (the International Criminal Court). 
The no-torture rule moves from the soft law of the declaration, to the 
hard law of the covenant and the convention, to a norm enforced by a 
global regime of courts. International human rights law matures from 
a set of ideals to be adopted by sovereign states to an expression of self­
regulation by a single global community. There is no room for torture 
in a world of democracy, trade, and rights. It has gone the way of war.

Then came 9/11, and suddenly this narrative of the triumph of a 
global order of law looked as if it might be no more than the successor 
myth to the earlier fantasy of human rights as an autonomous order of 
law. Terror is not gone, and we have seen once again that the response 
to terror is torture. Political sovereignty is not an anachronism; war re­
mains a force that gives us meaning. At least, these are claims that are 
in strong contention with the legal triumphalism so prevalent at the 
turn of the century. We are not yet done with the politics of sovereignty; 
we do not yet live within a global order of human rights law. The 
counter-religion announced its triumph too soon. We suffer terror, 
and, so it seems, we respond with torture.
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ceed only by building an ideal of “the warrior’s honor,” which under­
stands the battlefield as an autonomous domain with its own practices 
and norms. Those practices can have only culturally specific valences/9 
There is no abstract measure of the forms of violent destruction. The 
prohibition on torture of combatants is one of these culturally specific 
practices. That combatants can injure and kill but not torture each 
other is a remnant of the code of chivalry maintained by the ethos of an 
aristocratic class—the class that later supplied officers. This ethos was 
based on a transnational identity that could support a practice of 
honor, that is, of reciprocal recognition, which might at times run 
counter to an ethos of patriotic identity. Modern humanitarian law— 
and, indeed, the practice of modern combat—sits uneasily in the ten­
sion between norms of class and nationalism.

Aristocrats recognized each other—indeed, they were often re­
lated—and in that mutual recognition supported a practical etiquette 
of consent even in their recourse to violence. This is, paradigmatically, 
the duel, which is an early modern practice of violence that stands 
alongside torture. These two practices of violence divided the world 
into horizontal and vertical relationships: one tortured subordinates 
and dueled with equals. Thus, anyone could be tortured by the sover­
eign, slaves were tortured by masters, and children (and wives) were 
tortured by patriarchs. In these relationships, violence was used 
affirmatively to express—or deny—recognition. To be tortured was to 
be treated as a slave. The duel, on the other hand, operated in a field 
of reciprocal recognition. The duel was the remedial response to a fail­
ure of recognition in an affront to honor. Where there could be no 
honor, there could be no recourse to such a remedy. For this reason, a 
duel between master and slave was unimaginable. For the same reason, 
however, the violent revolt of the subordinated—whether slave, 
colonist, or indigenous person—was always understood as the rejection 
of an attempt to enslave and the demand for recognition of equality.

If recognition is the condition of politics, then the duel is an in­
tensely political act. At the moment that each threatens the other, there 
is a pure symmetry of recognition. Each must fully and completely ac­
knowledge the other, for each displays to the other a power to kill. Each 
is “deadly serious.” In this sense, the symbolic function of the duel is 
over before the act is complete. The mutual and reciprocal threat, not
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injury or death, is the end. Nations that exist in a balance of power 
demonstrate this same principle on a grand scale.

Even after the power to demand sacrifice moves from a sacral 
monarch to the popular sovereign, the duel remains a vibrant form of 
political expression. Americans need only to remember the devastating 
duel between Hamilton and Burr or to recall that Andrew Jackson, 
when not killing Indians, fought several duels, including one in which 
he killed his opponent and suffered a dangerous wound himself. Jack­
son’s life shows us the double character of political violence: dueling 
between equals existed alongside practices of slavery and genocide di­
rected against those considered unequal. Where equality is unimagin­
able, political violence becomes torture and terror.

Denied the remedial power of the duel, the slave/subaltem will 
turn to terror—nonreciprocal warfare. The master or die master class 
always experiences the threat of violence as terror, for terror includes 
an element of revolt. Moreover, absent the conditions of public ac­
knowledgment, the terrorist’s goal is not likely to be equal recognition. 
It will instead be to reverse the hierarchy of power. It is war between en­
emies, not dueling among equals. Its character is asymmetry not reci­
procity. The master does not worry about democracy; he fears he will be 
subordinated to the freed slave. He cannot imagine the reciprocal 
recognition that is a condition of democratic equality. That very in­
equality supports a practice of torture. If terror and torture are both 
founded on a rejection of the symmetry of recognition, then there is lit­
tle reason to believe that either side in these conflicts will look to inter­
national humanitarian law.

Humanitarian law’s ambition has been to model combat on the 
duel rather than torture. The condition for that, however, is public ac­
knowledgment of equality. Not to see the enemy as a “subordinate” 
(i.e., as an inferior) is immensely difficult. To maintain a mutual and 
reciprocal respect for equality between combatants is the warrior’s 
honor. This is a peculiar sort of honor, for ordinarily we excuse the 
combatant’s violence by breaking the link between his action and re­
sponsibility for the decision to use force. Accordingly, we face the puz­
zle of finding dignity at the same time that we deny agency. The resolu­
tion is to recover agency by placing it within the rules themselves: the 
honorable combatant chooses to remain within the rules. He chooses
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not to be a war criminal in a situation in which he is likely to have mul­
tiple opportunities.

When we turn to the Hague and the Geneva Conventions, beyond 
the prohibition on torture, we find a product of modern aristocrats 
dealing less with issues of honor than issues of class. Those who made 
the law imagined combat within the ethos that shaped their conception 
of themselves?0 The law affirms the equality of an aristocratic class 
across borders: officers share more with each other than with their 
troops?1 The elite provides a set of rules appropriate for the masses 
who now fight the nation’s wars. Combatants are treated as a kind of in­
ternational proletariat. They are to be cared for, but they are also a 
source of labor. War is work—dangerous work—but then so is most la­
bor in the industrial age. Strict limitations are placed on the conditions 
under which members of the working class can engage in legitimate vi­
olence: they must be properly uniformed, be subject to the commands 
of an officer class, and present themselves openly as targets when they 
threaten violence.52

That the worker might have a political identity never appears. They 
are to do as they are told under the direction of their officers, who are 
engaged in a transnational project of managing the working class. 
Thus, the rules are concerned with specifying the kind of work the la­
borers can be given, the conditions for carrying out that work, and the 
appropriate compensation for that labor. In a democratic age, die elite 
manages the lower classes by means of a mix of claims: expertise, rep­
resentation, and traditional deference. Torture has gone the way of 
slavery.53 To torture is to treat one’s subordinates as if they were slaves.

The development of twentieth-century humanitarian law was, in 
large part, the struggle to apply an ethos of class to control the demo­
cratic violence of the popular sovereign. The difficulty of the project 
was to militarize a population without politicizing it or, at least, without 
creating a space for a violent popular politics. That effort did not, and 
could not, succeed, for the massive war effort of the twentieth century 
required a deep popular politicalization. Citizens who believe that they 
embody die popular sovereign will pursue a politics of violent sacrifice 
quite independent of the rules of humanitarian law. This was seen in 
the violent popular struggles of decolonization and in the horrendous
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civil wars of the twentieth century. It was seen as well in the turn to 
weapons of mass destruction.

If citizens believe they are linked by political bonds of solidarity, if 
all are committed to a sacrificial struggle against the enemy, there is 
risk in every direction—including from those who seem to have fallen 
outside of combat and from those who never took on the formal mark­
ings of combatants. There is no release from the sacrificial demand of 
the popular sovereign: anyone can be asked to die—and to kill—for the 
state. Mao writes of the guerrilla fighter swimming in a sea of peasants. 
This isjust a low-tech version of the capacity of the modern nation-state 
to pursue total war by drawing on its entire population and all of its 
productive resources. With that, the category of hors de combat col­
lapses: everyone is politicized, and everyone is a potential threat.

The ethos of the Geneva Conventions, if not always anachronistic, 
certainly became so with the demise of the aristocratic values of honor 
and class on which they had been built.54 The warrior’s honor, with its 
implicit ideals of recognition, reciprocity, and equality, cannot stand up 
to the asymmetrical logic of warfare between mobilized national com­
munities committed to a politics of ultimate meanings. Only the 
sacrificial claims of a popular sovereign could move die great mass of 
the population to support and suffer this violence. In reuospect, we 
can see that the popular, mass violence of modernity responded less to 
the ethos of class and more to that of race. A race is kept subordinate 
by a practice of degradation. The Western colonial practice of racial hu­
miliation seeped back into the European metropole by midcentury. 
The object of that humiliation, in the first instance, was thejew: the em­
bodiment of racial difference in the Old World. Much of World War II, 
particularly on the Eastern front, where thejew and the Bolshevik were 
molded into a single image of the enemy, was pursued in complete dis­
regard of the ethos of class embodied in humanitarian law.

The Geneva Conventions were greatly expanded and elaborated af­
ter the war in an effort to recover the earlier ethos of class for humani- . 
tarian law. But by that time the forms of warfare had rendered Euro­
pean class sentiments anachronistic. Within Europe—as well as North 
America—the confrontation of organized mass armies on the field of 
battle was ending despite continued preparation for such a war. In-
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stead, there was the threat of nuclear Armageddon, which would elim­
inate all distinctions and practices of humanitarian restraint. This is the 
end point of the ethos of democratic warfare: total and complete 
sacrifice for the sovereign. Torture drops from sight when combat is 
imagined as universal destruction.

Outside of Europe, the shape of warfare was now defined by the 
struggle for liberation against colonial powers. These wars were fought, 
as one might have predicted, within the ethos of race and religion—not 
class. They demonstrated no concern for the laboring class but recip­
rocal efforts to invert and maintain the governing group hierarchy. 
They were, accordingly, wars in which torture was not at the margins— 
appearing, for example, when there was a failure of command author­
ity. Rather, torture and terror were paradigmatic of the nature of war­
fare on both sides. These are the instruments of degradation. We see 
exactly what that means in contemporary' Iraq, where the political and 
the theological completely overlap.

Too often, the European contribution to Third World politics was 
not a lesson in democratic power but rather a lesson in humiliation as 
the practice of power. Not the dignity of the autonomous agent but the 
subordination of race and the ideology of hierarchy were the messages 
of colonial power. That power was perceived by its victims as a form of 
slavery, and it provoked a comparable rebellion.55 This is the polar op­
posite of the ethos of the duel, which begins from an ideal of honor 
and equal recognition.

War today is still fought within the imaginative patterns established 
in the wars of decolonization. Torture and terror, not the duel, govern 
the imagination. This is true in Israel and throughout the Middle East. 
It is true in Africa as well, where race and ethnicity have fueled civil wars 
since the withdrawal of the Europeans. Even in the former Yugoslavia, 
war was fought under the ethos of ethnos.56 Neither the values of the 
aristocracy nor even those of the middle class could control the vio­
lence. Today’s warfare tends toward a competition in reciprocal degra­
dation. What we saw in the former Yugoslavia we see now in Iraq. Per­
haps this is not altogether bad. For the alternative to the ethos of 
ethnos may no longer be the ethos of the warrior’s honor, and it is cer­
tainly not the Victorian class morality of the Geneva Conventions. 
Rather, the alternative is the ethos of nuclear annihilation.
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Conclusion

The discourse of terror and torture today is also the discourse of nu­
clear weapons. This is just the point at which the twentieth century left 
us. Then it was nuclear Armageddon in the First World and torture in 
the Third. Globalization has brought together these distinct spaces 
with the result that the Third World now threatens nuclear destruction 
of the First. Terror threatens to go nuclear, and the response has been 
a “rediscovery" of torture. Hence the ticking time bomb hypothetical, 
for we all know that the bomb at issue is nuclear.

The standard account portrays the movement from soft to hard law, 
from sovereignty constrained only by the conscience of the king to a 
law of international human rights, as moral progress. That claim for 
progress, however, has certainly not been based on a new willingness ac­
tually to intervene to prevent the abuse of human rights. Humanitarian 
interventions were nonexistent throughout the Cold War; they remain 
rare today. After Afghanistan and Iraq, they are likely to be rarer still. 
Nor was the triumphalism of twentieth-century human rights discourse 
based on a new moralization of international relations. Throughout 
the Cold War, the practice of international relations remained commit­
ted to a brutal realism, whether we look at the Soviets in Eastern Eu­
rope or the United States in Latin America and Southeast Asia. Such re­
alism is again on the agenda of American politics, as well as on that of 
the emerging powers: China, India, and Russia.

The real source of the claim for progress was a change in the imag­
ination of a cosmopolitan elite. Its members sought to place “the 
global” within the modernist project, which was committed to the idea 
that political and social relations were malleable and could be shaped 
through the application of reason. Law was both the sign and the in­
strumentality of this process. More law meant more reform; more re­
form meant more reason. The way forward is always the way of reason.

The positive value of the equation of law and reason was matched by 
the negative value of an opposite equation of irrationality and bodily 
pain. The successive campaigns to subject first war and then torture to 
law are united in their understanding that the common enemy of rea­
son is pain. This theme connects the “progress” of international law to
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the progress of modern medicine, as well to as the other sciences of hu­
man welfare. Medical analogies proliferate, beginning with war as a 
pathology of die body politic. Torture, too, is no longer seen as a polit­
ical practice but as a behavior that expresses individual pathology. This 
turn away from pain also connects international law to the fundamen­
tal texts of modern political theory, which understand the state of na­
ture as a place of pain and death. These “ideals” of modernity are so 
strong that, even after the disasters of the twentieth century, we con­
tinue to be shocked when we discover the ordinariness—indeed, the 
banality—of the torturer and the willingness of ordinary individuals to 
take up the burden of killing and being killed for political ideas.57

Postwar international institutions were to create the possibility that 
reason could be effective globally. Expert, functionally defined institu­
tions were to manage not just the global commons but the needs of 
states in a global order: finance, commerce, communication, healdi, 
and environment. As these functional elements gained their own insti­
tutional forms, they began to drift free of the sovereign state. They de­
veloped their own ideals, norms, practices, and frames of reference. 
Consider not just human rights law, but the Washington Consensus or 
the World Trade Organization. Modern international law’s home has 
been within these multiple functional approaches to the global.

By the end of the century, international legal theorists were won­
dering whether there would long remain any place for state sover­
eignty. Experts have more in common with each other than with their 
fellow citizens.58 After g/11, we can no longer have confidence that this 
vision of reason and law is a shared vision or that it extends very deeply 
into mobilized political communities. We can no longer be confident 
that we have left behind the world of colonialism and the civil wars that 
were the locus of terror and torture for much of the twentieth century. 
If we are still fighting wars over sovereignty, we have not yet arrived at 
diat Enlightenment idea of expert management of the global that was 
so attractive to international lawyers, political theorists, and NGOs at 
the end of the century.

The torture prohibition was a statement about the relationship be­
tween sovereignty and democracy, as well as between violence and law. 
It was a founding principle of the counter-religion, representing the tri­
umph of law both domestically and internationally.59 But we should
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also remember that terror and torture are deeply embedded in demo­
cratic forms of violence. The democratic aspiration of popular sover­
eignty fueled the turn to these forms of violence in the twentieth cen­
tury just as it fueled the politics of nuclear confrontation. Even today 
we see a resurgent Iranian nationalism taking up the cause of its own 
access to nuclear technology. In this, Iran is following the path of 
China, Pakistan, and India.

Many thought that the end of the Cold War represented the global­
ization of the rule of law. The premise of that position was that there is 
no longer to be a space of sovereignty outside of law. Terror, however, 
emerges from just such a political space. To respond to terror with tor­
ture is to reject the universal reach of law. The lawyer’s insistence that 
torture is absolutely prohibited is only the rearguard action of an order 
of law that is in retreat before popular, democratic violence. The char­
acter of the enemy has changed, the tactics have changed, but the 
imaginative construction of meaning through sovereign violence has 
not.
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those who are willing to consider the use of torture today portray 
it as an investigative technique to be used in the war on terror. More 
narrowly still, torture ^justification lies in the prevention of injury.1 It is 
not to be a technique to investigate past crimes, nor is it to be a form of 
punishment. Rather, they claim that torture can be used to prevent ter­
rorist acts that are about to occur: the “ticking time bomb." The debate 
generated by this hypothetical is really two debates—one moral and 
one legal. “Is torture always morally prohibited?” is not quite the same 
question as “Should it ever be legally permitted?” Separating the two 
debates is a useful starting point to see the way in which the conse- 
quentialist and nonconsequentialist arguments compete with each 
other. What is most interesting about the debate, however, is the way in 
which both arguments point to a set of practices and beliefs that is be­
yond the discursive capacities of the disputants. In both cases, we are 
left with a sense that torture resists the categories of the ordinary, 
whether of morality or law. We need to find a way to speak of the extra­
ordinary domain in which torture and terror are at home. This is the 
domain of sovereignty beyond law.
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The Moral Debate

Why not torture someone as a means to the end of preventing the ex­
plosion of a ticking time bomb that would otherwise kill many? This hy­
pothetical scenario is a perfect test of one’s torture sensibilities because 
it is always possible to raise the number of projected deaths. Would you 
torture to save ten innocents? If not ten, how about a hundred? A thou­
sand? A hundred thousand or a million? How about the entire nation, 
the West, the globe? The moral absolutist will, somewhere in this end­
less escalation, meet his or her match.2 The point of the hypothetical is 
to test the claim that we are all consequentialists in the end. It is just a 
matter of where one’s personal sensibilities give way to the logic of 
numbers.

If this conflict between moral frameworks were all that is at issue, 
the contemporary torture debate would still have the merit of intro­
ducing into our public discourse the problem that has always been at 
the center of ethics classes. How do we reconcile the two great Western 
traditions of deontological and utilitarian ethics?3 There is nothing spe­
cial about torture from this perspective. Kant, for example, wrestled 
with the same problem in the context of his claim that morality re­
quires an absolute prohibition on lying. How, he wondered, could he 
maintain that principle in the face of the terrible things that one can 
imagine following from telling a particular truth? Not many of his read­
ers have been convinced by his Herculean efforts to stick to principle 
even when it means turning in one’s friends to unjust authorities.'1 Does 
one tell the truth when the Gestapo asks aboutjews hiding in the attic?

If Kant refused to take one step down the slippery slope of compro­
mise with principle, his successors have been quick to point out how 
quickly we can slide down that slope once we take die first step. If lives 
saved is the currency of morality, why should we not be willing to can­
nibalize one person’s body parts to save many? Are we willing to punish 
an innocent person in order to deter many from some harmful act? 
How many innocents are we willing to mistakenly torture for die sake of 
a possibility that there might be a ticking time bomb?5 The ticking 
bomb example may seem an easy case since the terrorist does not evoke 
much sympathy, but how is the argument different in principle? How 
can we know ex ante that we even have hold of a terrorist or that there
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really is a bomb out there? Isn’t our commitment to moral principle 
most tested—and most important—when it demands action contrary 
to our sympathies? A just legal system, for example, does not ask 
whether the accused is a good man; it asks whether the government can 
prove that he committed the offense.

Neither side in these debates has a monopoly on the language of 
morality. Bodily well-being—including the elimination of pain—makes 
a moral claim on us that can compete with that of adherence to abstract 
principle. The failure of universal access to quality health care in the 
United States is notjust a problem of declining national productivity. It 
is a moral scandal to allow preventable suffering.

Sometimes the argument for an absolute prohibition on treating 
others as a means is itself supported by an appeal to consequentialist ar­
guments—the tradition of rule utilitarianism.6 Better overall results fol­
low from a clear tide, it is argued, even if exceptional cases might oth­
erwise be justified in a specific calculus of costs and benefits. We stick to 
the rule because we fear our capacity to identify exceptional cases cor­
rectly. In the present stem cell debate, for example, one starts with em­
bryos, but pretty soon the worry is that one is acting on the sick or the 
elderly, and after that it is the Jews or their contemporary’ equivalent. 
Considering the fallible character of human judgment, this can be a 
powerful argument. Who exactly were the dangerous terrorists at Abu 
Ghraib?

If the ticking time bomb hypothetical illustrates a standard problem 
of die ethics class, then the lessons of such classes are also applicable. 
Teaching ethics is not a matter of showing students how to solve the 
dilemmas produced by contradictory normative demands but of show­
ing them the richness of our multiple ethical traditions. Only ideo­
logues believe that there is just one correct approach to moral issues. 
Such people become saints or authoritarians—perhaps the saints are 
only lucky authoritarians. As a society, we don’t have a single answer to 
the problem of conflict among our normative first principles. We work 
within the conflict; we adopt our institufions, as well as our intuitions, 
to the tensions. We create institutional arrangements that reflect these 
different normative assumptions, and we assign those institutions re­
sponsibility for different problems. In the design of government 
benefit programs—that is, in our policy work—we are roughly conse-
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quentialist. In the adjudication of claims of individual rights to the pro­
gram’s benefits, we adopt procedures based on principles of equal dig­
nity and respect. Asking whether something should be provided as a 
government benefit is quite a different question from asking whether I 
am entided to participate in an existing program. Similarly, our tort law 
may target the best cost avoider, while our criminal law can rest on ret­
ributive justice.7

Looking more broadly, we distinguish between the morality of insti­
tutions and that of individuals. I may be willing to devote all of my re­
sources to save a loved one, but I cannot ask the same of the state, 
which must make judgments of utility in the overall distribution of re­
sources. I can ignore such judgments without a guilty conscience, but 
my political representative cannot do so without acting irresponsibly. 
Perhaps torture, like medicine, should be subject to a kind of triage by 
the state while prohibited to individuals. In some sense, considering 
the severity of punishments, as well as the possibility of military sendee, 
this may be just about where we are.

Even these broad institutional assignments become more complex 
in their details. Each of the two great moral perspectives contributes to 
an overall context within which the other makes sense as well. For ex­
ample, we expect doctors to respect the autonomy of the individual pa­
tient, but we also expect public healdi officials, even if they are doctors, 
to be our consequentialists of bodily well-being. If the two practices fail 
to work together, the resulting asymmetries will violate our practical 
sense of justice. We will see too much care or too little. We ask doctors 
on the field of battle to treat all life equally—meaning they must treat 
the enemy wounded just as they treat their own casualties. But we ap­
peal to this universal moral principle in the middle of armed conflict in 
which each side pursues the most consequentialist of all calculations: 
how many of them can we kill and at what cost in lives and resources to 
ourselves?8

This conjunction of principled and consequentialist arguments is 
equally evident in the criminal law. While we insist on respecting the 
procedural rights of the criminal defendant regardless of the conse­
quences to the social order, we do so knowing that the rights have been 
established with a sense of their likely consequences. This is not so 
much an appeal to rule utilitarianism, although there is some of that, as
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it is a rough set of expectations about the limits of what is at stake. If we 
did not think that our criminal justice system did a “good” job of pro­
tiding security, if we thought that the guilty person who goes free be­
cause of a violation of his rights is likely to commit mass murder, we 
would quickly reconsider our definition of the rights at stake or at least 
of the legal consequences of an official’s mistake.9 Something similar is 
going on in France, where there is rioting as I write this. The rules of 
die police process are being rewritten as the expectations within which 
die old rules “made sense” are shifting. In the United States, we are hav­
ing die same debate over the appropriate procedural rights to recog­
nize in the tribunals for the prisoners at Guantanamo.10 In most states, 
this idea is formalized in the category of “martial law” or in the possi­
bility of formal “derogation.”11

In situations of crisis, we see a shift in our understanding of rights 
because there has been a shift in the background expectations. We 
think it morally wrong to convict the innocent, even if the conviction 
would serve the perfectly acceptable goal of deterrence. In exceptional 
situations, however, we might shift our view—for example, with respect 
to preventive detention. After 9/11, the Bush administration deployed 
virtually every tool it could find to preventively detain groups of indi­
viduals perceived to be “risky.” It acted out of a worry about the possi­
ble use of weapons of mass destruction—just then anthrax had ap­
peared in the mails. This is the dcking time bomb scenario. In such a 
situation, false positives may seem more acceptable. Courts are reluc­
tant to intervene, and when they do they are likely to recognize an ex­
panded scope for executive power. Reluctance need not mean never, 
and expanded does not mean unlimited.12 Nevertheless, at moments of 
national security crises, courts are subject to the same pressures—sym­
bolic and real—as everyone else.

Today’s torture debate questions whether our moral intuitions of 
the principled limits on investigative procedures reflect a set of back­
ground conditions that no longer hold. The ticking time bomb exam­
ple is meant to disturb the existing balance and set us on a search for a 
new point of reflective equilibrium. We are asked to juxtapose the pic­
ture of the collapse of the World Trade Center to that of the use of tor­
ture against a captured terrorist.

This juxtaposition forces recognition of a fundamental shift. The
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torture prohibition emerged in a context in which the normative issue 
was that of protecting the individual from the power of the state. The 
worry behind the ticking time bomb hypothetical is that the state needs 
protection from the individual terrorist. Has the availability of weapons 
of mass destruction to nonstate actors fundamentally reversed the 
asymmetry of power? The state appears no longer as the Leviathan but 
rather as a slow-moving, anachronistic target of prey. Terror has always 
threatened such an inversion because it renders ineffective much of 
the power of an organized military. But terror linked to weapons of 
mass destruction represents an extreme realization of that threat. The 
ticking time bomb hypothetical asks whether we should turn to conse- 
quentialism in order to reorient ourselves in this new set of circum­
stances.

The circumstances may be new, but the basic issue is that which 
arises whenever the unjust threaten to defeat thejust.13 If we argue that 
the rules of jus in bello, including the torture prohibition, should never 
yield, does not that conclusion reflect a set of contextualized judg­
ments concerning die likely consequences of defeat? If defeat meant 
the killing of all the men and the selling of women and children into 
slavery—the premodern equivalent of nuclear destruction—would we 
hesitate to do whatever we thought necessary to avoid that outcome? Of 
course, we may fear that as soon as we make an exception every state 
will claim it, for every state is likely to believe that its defeat would be a 
disaster. While a healthy skepticism follows from this observation, it • 
does not follow that the claim is never true. Article 51 of the UN Char­
ter created an exception to the prohibition on the use of force for “self 
defense.” The exception has been widely abused, but that does not 
mean that it should not exist. Should there be a similar exception for 
torture?1'1 No such exception was written into the Convention against 
Torture, but why not? Was it only because the drafters could not imag­
ine the sort of asymmetrical disadvantage that the modern terrorist 
may pose to the state?

One of the most famous examples of a change in context leading to 
a change of moral intuitions involved constitutional jurisprudence. To 
a majority of the Lochner Court in 1905, contract was the locus of free­
dom and dignity. The dissenters thought contractual relations could be 
regulated by the state in order to improve the material well-being of the
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society generally. It took about thirty years for the dissenters’ view to tri­
umph. By the middle of the Depression, it no longer seemed plausible 
to describe employment relations as a domain of freedom rather than 
one of power and need.

The perception of rights operates against a background under­
standing of the consequences of claiming such rights. There is no key 
by which we can determine where and when shifts of moral intuition 
will arise. They are a product of circumstance. One hundred years ago 
it was contract. Today it may be torture. The Supreme Court came to 
ask why defend liberty of contract if it comes to th is? Just die same point 
is made today about torture: Why defend the prohibition on torture if 
it comes to this? The “this” is filled in with the ticking time bomb hypo­
thetical. In 1937, the justices insisted that they could not “shut [their] 
eyes to the plainest facts of our national life.”15 Those who put forth the 
ticking time bomb example similarly insist that we open our eyes to 
what they see as the plainest facts of the contemporary threat.

Whenever we give up a principled prohibition for the sake of con- 
sequentialism, we are likely to feel some regret. We think we have dirt­
ied our hands. Turning to consequences, we feel we are engaging the 
lesser morality’ of fallen man. Were it not for the fallen body, we think 
we could be true to principle. There will always be an effort to relieve 
that burden by denying that any principle is really at issue. Thus, the vi­
sion of contract as a domain of freedom is subject to withering critique: 
it never rested on anything more that “transcendental nonsense” or it 
was merely an ideological claim put forward to protect the class inter­
ests of the wealthy.10 We see a similar move in the torture debate: there 
never was a moment when the state would not use torture as a tool in its 
own defense or the prohibition is really nothing more than an expres­
sion of Western aesthetic preferences regarding forms of violence. 
Those aesthetic norms, it is argued, are out of place when dealing with 
an enemy—non-Western—that practices terror.

Conversely, we often feel a kind of moral uplift when the change is 
in the opposite direction, that is, when we move from a framework of 
consequentialism to one of principled respect for the autonomous 
agent. We prove to ourselves and others that we can transcend the con­
ditions of material need. We are, we think, treating every man as an im-
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age of God. We particularly feel this if we are giving up some material 
benefit by adhering to principle.

Many of the contemporary interventions in die torture debate take 
just this form. Those who argue against torture, even in the face of the 
ticking time bomb example, feel the moral uplift that comes with re­
fusing to dirty one’s hands. They practice a kind of moral celebration 
in their willingness to set themselves against a state that purports to act 
in the pursuit of their material interests. On the other side are those 
who resolve the dilemma by willingly accepting the burden of dirty 
hands that comes with political action. They accuse their opponents of 
naive idealism and claim for themselves the virtue of taking responsi­
bility' for the well-being of others. For both sides in this debate, charac­
ter is at issue. Our moral resources are sufficiently rich to support both 
sides. We want to be both saints and sheriffs; we want to sacrifice our­
selves and save others. Of course, often we end up sacrificing others 
and saving ourselves.

Casting the ticking time bomb scenario as a confrontation between 
the two great moral schemes of Western thought illuminates the char­
acter of the debate we have been having. That debate translates a prob­
lem of practice—Should we torture?—into one with which the theo­
retician feels comfortable: a competition between forms of respect for 
personhood. Pushed further, however, the same hypothetical shows us 
that this moral debate misses a fundamental element of our crisis over 
torture.

The ticking time bomb scenario ordinarily juxtaposes one person’s 
claim to dignity against the interests of many in not suffering injury. 
The scenario can be changed slightly to test a different set of normative 
intuitions: not the general interest in well-being but the quality of very 
particular lives. Would you torture in response to a threat to your 
spouse, your children, your parents? Structurally, this is often the stuff 
of fiction: will the protagonist commit a wrong for the sake of love? In 
place of the utilitarian norm, we set the no-torture principle against a 
representation of what we imagine to be a different world of value. In 
love, we are rarely consequentialists. We do not tell our children that 
there are more deserving children elsewhere or our spouse that there 
is greater need outside tire home. Neither are we Kantian moral agents.
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Our preferences for those we love are beyond, or outside of, justice. We 
do not care—or care enough—that these preferences cannot be 
justified under the categorical imperative. We act for love, not because 
we have a moral obligation.

Wherever we find a source of value, we can tinker with the ticking 
time bomb hypothetical to test how powerfully we are committed to the 
no-torture principle. We can change the target from the intimacy of fa­
milial love to other subjects of great concern—for example, the Pope, 
the president, Einstein, or Mozart. Is it art you love or is it faith in the 
Church that claims your heart? Always the question is whether your 
love or faith is greater than your commitment to the prohibition on 
torture. How does your commitment to the value of a particular person 
or group place you in relation to a universal moral rule diat attaches 
equally to every subject?

In fact, the ticking time bomb example elides a political source of 
value with a more general moral utilitarianism. The latter would be 
committed to treating equally the well-being of literally all persons re­
gardless of their political identities. Utilitarians do not draw lines 
within the human community. Just the opposite, they wonder if they 
must extend their calculus to other sentient beings.17 The intuition that 
the ticking time bomb example builds on, however, is not that the 
threat is to just any group of people. Rather, they are fellow citizens. 
They are members of our political community to whom we owe a spe­
cial obligation of care. The hypothetical tests our political commitment 
to defend this particular community against its enemies. The person to 
be tortured is always imagined as an enemy. What looks like utilitarian­
ism is not that at all. Instead, it is a judgment about the value of a par­
ticular political community and a question about our obligations to the 
members of that community.18 The terrorist threatens the “homeland.” 
The bomb is not just anywhere; it is here.

The contemporary torture debate substitutes the argument of the 
ethics class for the phenomenon of attachment to the state. That at­
tachment is not about utility but about love of nation and the relation­
ship between that nation and individual identity.19 The threat to this 
community is not one set of measurable consequences. It is a threat to 
a self-supporting, ultimate value—full stop. Attachment to the political 
community involves an ethos of care.20 Even care is too broad a term
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fully to capture what is at stake. Care can include the most trivial—I 
care about a sports team—to the most significant—I care about my chil­
dren. Care for the polity is marked not just by the depth and breadth of 
the commitment but by the particular form of action that this commit­
ment supports. The polity is a community sustained by die sacrifices of 
its members. That for which I am willing to sacrifice myself expresses 
that special form of care that is love.21 For love, will we torture? That is 
the hard question and exactly the question that the ethics class never 
reaches.

The point is not that ever)’ political community demands a kind of 
xenophobic nationalism. Nor is it that every time the community de­
mands sacrifice the citizen must go forth willingly. All of this can be re­
jected as crude caricature. What cannot be rejected is that circum­
stances are imaginable in which the polity can make a demand on my 
life and can demand that I take the lives of others. Killing and being 
killed are the two sides of political sacrifice. The source of that demand 
is exactly what we mean by sovereignty. Imagining that moment of ac­
tion is the founding point of the social imaginary of the political.22 For 
us, it connects the individual citizen to the transtemporal, collective 
subject that is the popular sovereign. This moment of imagined 
sacrifice for the nation is reflected back at us in the ticking time bomb 
scenario, which is the contemporary version of die founding myth of 
the state. It represents the point of transformation from the person as 
universal moral agent to the subject as citizen.

Politics, like love generally, is not a moral enterprise. That does not 
mean it is necessarily immoral. Rather, its principles and structures rest 
on a different normative foundation in just die same way that the fam­
ily is not fundamentally a moral scheme. Politics begins with a set of dis­
tinctions that cannot be justified on moral terms, whether deontologi- 
cal or consequentialist. Neither of those moral approaches can offer a 
justification of the fundamental distinction between citizen and alien 
let alone friend and enemy. Citizens are those who participate with us 
in this community of sacrifice; aliens do not. Enemies are diose against 
whom I can be called on to sacrifice.

Even those theoreticians in the current debate who support the de­
mand for access to torture prefer to paint themselves as utilitarians 
rather than citizens. They would rather portray themselves as standing



SACRED VIOLENCE80

with mankind than with their state. There is nothing surprising in this. 
Theory' itself has a certain universal quality. To take up an argument is 
ordinarily to appeal to a universal point of view. There are different 
ways of addressing the universal, which we see reflected in the debate 
between the utilitarians and the Kantians. What theory cannot do is of­
fer an argument that justifies the particular as an ultimate value for an 
individual or group of individuals. What is required here is not the lan­
guage of argument but that of faith. As citizens, we respond to rhetoric, 
not moral argument.23 It is not that we ignore moral argument; after 
all, we are not only citizens but also moral agents. Nevertheless, these 
are incommensurate forms of speech.24 Unlike moral argument, our 
political rhetoric will make no sense to those who are not members of 
our community. Rhetoric links citizenship to sacrifice. There is no uni­
versal citizenship, just as there is no universal love or universal faith.23 
These are matters of ultimate value that exist only in their particularity. 
In religious terms, this is the dimension of revelation: one faith’s reve­
latory truths fail to speak to those outside the faith.

If torture is a political practice rooted in the rhetoric of sacrifice for 
a state that rests on the revelation of the sovereign, then we cannot ex­
pect much help from the theoreticians in seeking to grasp the stakes. 
Nevertheless, the ticking time bomb hypothetical can still point us in 
the right direction, for it shows us torture and terror as reciprocal acts 
of war. We lose our bearings with the hypothetical because it destabi­
lizes whatever moral perspective we take. We are effectively asked to 
consider whether there is a point at which conflict becomes too primi­
tive to be regulated by moral intuition or legal rule. The hypothetical 
thus opens the possibility of a space of sovereignty beyond morality and 
law.

That this is what is at stake with the ticking time bomb becomes 
clear if we consider enlarged visions of the scenario. What if the bomb 
is not the project of a small group of individuals, but of an entire com­
munity? We are then talking about something like the threat posed to 
the United States by a nuclear-armed Soviet Union—and vice versa. 
Not coincidentally, throughout the Cold War, the Bulletin of the Atomic 
Scientists published an image of a Doomsday Clock with its hands set at 
just a few minutes before midnight.26 Confronting that threat, the state 
did not make calculations of utility, and it did not speak the language
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The Legal Controversy

L

Posed as a challenge to the absolutism of moral principle, the ticking 
time bomb hypothetical seems to offer few ways to escape the conse-

of respect for individual autonomy.27 Rather, it responded with a threat 
of world-destroying potential. Absent die survival of this community, 
history itself was thought to lose all value. To understand how such a 
threat could be made and actually given life in the form of military de­
ployment is the beginning of grasping the social imaginary of the po­
litical in lhe modern age.

The ticking time bomb scenario today steps into the place of mutual 
assured destruction, just as the war on terror steps into the place of the 
Cold War. It projects this structure of ultimate values into the micro­
dynamics of the war on terror. At stake in the hypothetical is the state’s 
survival. The scenario draws attention today because the imagined 
threat from weapons of mass destruction has shifted from the enemy 
state to the independent entrepreneur: the terrorist. This is the funda­
mental shift of context that has disturbed our prior moral equilibrium, 
which included the no-torture principle. In the Cold War confronta­
tion of superpowers, no stress was put on this principle since torture 
was not an imaginable response to the perceived nuclear threat: who 
would be tortured and to what end?

The ticking time bomb problem returns us from the ethos of the 
post-Cold War period to the ethos of national survival that marked 
most of the twentieth century. A nation that was trilling to use nuclear 
weapons against an enemy state is not likely to have any particular prob­
lem imagining the use of torture against an individual terrorist once it 
is convinced that sovereign existence is at issue. Just as it would have 
been wrong to try to understand the threat of nuclear destruction 
trithin the possible forms of moral argument—Is a nuclear holocaust 
justified on utilitarian grounds? Does it treat others as means, not 
ends?—it is wrong to think that torture and the threat of torture today 
represent lhe conclusion of some sort of moral argument.28 In both 
cases, we have to think about the nature of the relationship of the state 
to violence and the way in which violence works to create meaning in 
the relationship between individual and state.
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quentialist’s triumph. Legal scholars have nevertheless tried to bring 
some order to the spiral of destruction that the example invites. One 
approach is to attack the idea that the hypothetical corresponds to any 
real world case: a bad hypothetical will cause us to draw analogies 
where we should be making distinctions. David Luban follows this line, 
arguing that, in practice, there is never a “but for” moment, that is, a 
moment when we can confidently say that but for torturing this poten­
tial informant a deadly bomb will explode. We therefore have reason to 
believe that the hypothetical is really functioning to open a field of tor­
ture for other, less licit purposes.29

Alternatively, one can concede that the no-torture principle will fail 
under some circumstances but claim that the legal prohibition should 
still hold. Legal norms may be violated under some emergency condi­
tions, but those conditions are themselves subject to juridification 
through the legal defense of necessity. The law may excuse the illegal 
behavior or a jury may refuse to convict under the circumstances even 
in the unlikely instance that a prosecutor were to bring such a case. In 
such instances, we don’t really wish that the defendant had made the 
other choice—it was, after all, necessary. Nevertheless, we maintain the 
prohibition as a way of making a normative statement. We don’t say that 
torture was the “right” thing to do, only that it had to be done.30 This 
was the position taken by the Israeli Supreme Court in refusing to allow 
formal, legal recognition of a place for torture yet noting that the ne­
cessity defense might be available in any particular case.31

These responses are oddly in tension. Their relationship is like the 
cynical representation of the lawyer who argues that his client did not 
commit murder but if he did he had a good excuse. Just to the degree 
that the necessity defense is recognized, there is an acknowledgment 
that there may indeed be ticking time bomb situations that make com­
pelling claims on those responsible for state security. Today we imme­
diately think of the 9/11 attacks or various plots to blow up airliners. 
There may indeed be quite a few time bombs ticking around us if we 
mean by that plots that are at various stages of execution. The Israeli 
Supreme Court’s famous torture decision leaves room for recognition 
ofjust this scenario and even asserts that ticking time bombs have been 
stopped in the past. It should know.

Relying on the necessity defense is likely to seem inadequate to the
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agent who must act with the authority of the state under difficult cir­
cumstances. Asking him to do that which is explicitly prohibited by law, 
with only the assurance that he may have a defense, is more than a bit 
awkward. Can we think of another such instance of the exercise of pub­
lic authority? The argument asks exactly the opposite of what we ordi­
narily demand of soldiers: they are told that they must resist “clearly” or 
“manifestly” illegal orders.32 If we tell them that their duty is defined 
not by the clear prohibition—the no-torture rule—but by the necessity 
defense, then nothing is ever clear. If the agent does what we would 
have him do, indeed, what we believe he must do, why insist on a threat 
of prosecution? If politics requires dirty hands, is there a reason why we 
should not collectively recognize this?

Perhaps the state does sometimes need to perform acts for which it 
cannot take responsibility as a political matter. If so, the burden of the­
ory is to understand the nature of political necessity and its difficult re­
lationship to the legal. Criminal law jurisprudence does have a long­
standing concern with a theory of excuse, but that has to do with 
private acts of self-defense, not public acts of coercion.33 To apply ex­
cuse here is rather like saying soldiers are excused from prosecution for 
murder when they kill in defense of the state. At issue is the state of ex­
ception, not the possibility of individual excuse. We need instead an un­
derstanding of the scapegoat, for that is just what die unhappy torturer 
has become.34

Ordinarily, we may tolerate some slippage between the generality of 
a legal prohibition and its application to exceptional circumstances. 
Law is always applied with a certain amount of discretion. But in a war 
on terror—past and present—torture seems to be a regular feature, not 
an occasional point of slippage. A war on terror is a regime in which 
torture is practiced but, for the most part, unacknowledged. When ac­
knowledgment is unavoidable, torture is condemned. Yet in the end 
there are very few prosecutions.35 Such a regime produces substantial 
problems of indeterminacy for both the torturer and his victims. Nei­
ther knows what norms govern violence.36

Alan Dershowitz offers the classic lawyerly response of meeting a 
substantive problem of legal uncertainty through a procedural innova­
tion.37 He argues that we should create a legal process to assess the 
claim of threat under the particular circumstances. Relying on the in-
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dividual investigator to decide between adhering to the legal rule or 
acting under the necessity excuse is unlikely to produce the optimal use 
of torture. There is no reason to think that such individual calculations 
will produce the socially best outcome. Our torturers may be those who 
are least risk adverse; they may themselves have a pathological interest 
in torture. In the absence of a rational regulatory scheme, we will end 
up with a torture practice that is arbitrary and capricious. We are, ac­
cording to this set of arguments, as likely to get too little as too much 
torture.

Dershowitz proposes thaijudges issue “torture warrants”: “I have no 
doubt that if an actual ticking-time bomb situation were to arise, our 
law enforcement authorities would torture. The real debate is whether 
such torture should take place outside of our legal system or within 
it.”38 He proposes to subject torture to the modernist program of re­
forming the institutions of slate authority through the appeal to reason 
embodied in the ideals of judicial neutrality and objectivity. The no-tor- 
ture principle is a failed legal norm that should be replaced by a new le­
gal norm that properly assesses the costs and benefits of an alleged tick­
ing time bomb situation. The problem of torture, in this view, is not 
that of violence but of lawlessness. Rather than repressing speech about 
torture after the event, he envisions ex ante hearings. With this, he 
would transform the violation of a taboo into the execution of law. A 
state that can rationally exercise violent penal sanctions should be able 
rationally to practice torture. That, at least, is the argument.

Were Dershowitz’s proposal to succeed, it would resolve the legal in­
determinancy of the torturer, who presently is in danger of slipping 
into the role of scapegoat. Scapegoats are produced where law cannot 
acknowledge the violence done on behalf of the sovereign. Dershowitz 
would end the practice of scapegoating by extending law to the far 
reaches of sovereign violence. The judge will relieve the torturer of his 
guilt not by excusing him but by taking on the burden of action. If tor­
ture is performed as the execution of a legal process, the relevant actor 
is now the judge. Because the judge’s role is to be “no one” in particu­
lar, guilt is dissipated in the process.30 Dershowitz’s proposal looks, in 
the end, surprisingly like Arendt’s analysis of administrative murder: we 
would have torture without torturers.'10 Juridification inevitably brings 
normalization.
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American judges have played a similar role before. Enforcing the 
Fugitive Slave Act before the Civil War, the judge could simultaneously 
act against his own sense that slavery was morally wrong and celebrate 
the integrity of his action as a matter of law.41 Even an abolitionistjudge 
could practice the virtues of the rule of law.12 The same understanding 
of the judicial role was recently expressed in Planned Parenthood v. Casey, 
when the Supreme Court reaffirmed its decision in Poe v. Wade. What­
ever moral objections to abortion individual justices may have, they 
claimed for diemselves the virtue of law’s rule.'13 An act that might, on 
their personal views, be thought of as permitting murder of the unborn 
is instead celebrated as an act of personal sacrifice for the law. This act 
of self-sacrifice is offered up to the nation as a paradigm for all citizens: 
all are called on to sacrifice for the law.44

In all of these examples, the judge is to absorb into himself the vio­
lence of the state: slavery, abortion, torture. This is, after all, the ordi­
nary course of the law in passing judgment on the criminal. Situated 
between the order of law and the violence of the state, the judge ren­
ders invisible—or at least less visible—that violence. We see the legal or­
der, not the act of execution; we see the prison sentence, not the con­
ditions inside the penitentiary.45 That the judge can, in most 
circumstances, serve the function of shifting our gaze from violence to 
law, from pain to procedure, does not mean that he or she can do it in 
all circumstances. Would the signing of a torture warrant bring the 
judge—and us—too close to that violence? Congress may have thought 
so when it denied habeas review to foreign prisoners in the war on ter­
ror. Given the long reluctance of judges to involve themselves with con­
siderations of sovereign violence in national defense, it is difficult to 
imagine the judges themselves embracing the Dershowitz proposal. 
Commentators have, for the most part, reacted very adversely to his 
idea.46

Judge and soldier represent the two foci of the modern sovereign— 
law and violence. They have, in effect, split apart two aspects of an older 
idea of an embodied sovereign: the king. The king, like the judge, 
spoke the law into being. But unlike the king, the judge does not carry 
the sovereign in his physical being. The death of the king could mean 
the death of the state. The death of a judge has no bearing on the law 
let alone on the existence of the sovereign state. This corporal ele-
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mem—the literal embodiment of the stale—takes a new form in the 
age of popular sovereignty. The soldier’s body expresses the sovereign 
will not as a proposition of law but as a willingness to kill and be killed. 
Two hundred years ago Thomas Paine wrote that “in America, law is 
king." He was only half right, for beyond the sovereignty of law there re­
mains the popular sovereign pursuing a sacrificial politics of killing and 
being killed.

The contemporary' debate over torture is so difficult and confusing 
because it keeps moving back and forth across these two dimensions of 
sovereign law and sovereign violence. Some would occupy one side or 
the other; some try to overcome the divide. The deepest question 
raised by the proposal for the torture warrants, therefore, is whether 
law can extend to the entire space of sovereignty. We have reason to 
think the effort likely to fail even apart from the hostile reception of 
the Dershowitz idea. The antebellum judges could not fully absorb the 
violence of the state, and neither has the modem Court’s abortion ju­
risprudence quieted a violent political conflict. The decision to go to 
war is not subject to juridical norms; most of what occurs on the bat­
tlefield is beyond the reach of the judicial order. If law speaks at all, it is 
likely to refer to plenary' powers, executive discretion, and political 
questions. Once war begins, the judge is no longer the symbol of legit­
imacy. He is literally displaced by the soldier, as the Constitution is dis­
placed by the flag.47

An intuition that torture is not the business of the judge informs a 
proposal for a different kind of torture warrant. Under this proposal, 
the president would have to personally authorize any act of torture.48 At 
issue is not so much legal regularity as political accountability: localiz­
ing authority in the president makes possible a political process in 
which his decisions can be debated and assessed. Torture is now seen as 
a political, not a legal, decision. It should accordingly be subject to a 
democratic, not a judicial, process of review. The proposal, however, is 
disturbingly close to the reconstruction of the sovereign body of the 
king. The king spoke the law but stood outside of the law. His violence 
was never murder. That the proposal could be supported by some in 
the Democratic leadership suggests just how confused our torture de­
bate has become. This is what happens when the political process tries 
to speak that which cannot be spoken. We literally lose our bearings.
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Carl Schmitt describes the political space outside of law as the state 
of “exception.”'19 This is a thoroughly familiar idea in American politi­
cal practice. The Constitution—the legal order—is understood to be 
the product of an act of popular sovereignty. The popular sovereign re­
tains the power to reconsider and remake that order. Sovereignty, in 
our political experience, shows itself in the violence that precedes law 
and is never exhausted by law. Wherever the existence of the state is at 
issue—in the moment of creation or defense—sovereign violence ex­
ceeds the capacities of law.

To acknowledge the exceptional space of sovereignty beyond the 
law is not to say that we know exactly where the border is or even that 
any particular border is stable. The reach of law is entirely contingent. 
It depends not only on the strength of legal institutions but on the 
character and dimensions of the perceived threat. The important point 
is not that we know where the boundary is—theory cannot determine 
that—but that we recognize the idea of the boundary as an aspect of 
our own political and legal imagination.

In the United States, we have been arguing about that boundary for 
several years notv. We don’t know how far law can push into the domain 
of violence. When it does so, it extends an entirely different sort of le­
gitimacy to the violent act, substituting the ethos of law for that of 
sacrifice, the metaphorical self-sacrifice of Casey For the thing itself. The 
measure of action is no longer the contest of sacrifice that is killing and 
being killed but the application of a legal rule. The guards at Abu 
Ghraib got caught on the wrong side of this border. The prisoners at 
Guantanamo, however, remain, as of now, on the other side. The 
biggest question of all is which side of the border the president occu­
pies.50 Can he occupy a sovereign space beyond law? Does he stand with 
the combatants in Iraq or does he execute the law?

The torturer claims that his actions are a necessary condition of the 
existence of the state. He defends the legal order from outside. But for 
him, the bomb will go off and then there will be no community at all 
within which to argue about the appropriate balance of utility and dig­
nity or about the structure of due process. The torturer’s claim is not 
different in kind from the traditional claim made for war: violence 
founds and protects the state as a domain of law. Walter Benjamin fa­
mously pointed out that the sovereign state celebrates its civilized cul-



SACRED VIOLENCE88

Conclusion

ture of law while pursuing a practice of barbaric violence.51 Today’s war 
on terrorism reminds us that litde has changed. The movement from 
culture to carnage can be as simple and swift as the transformation of 
love to hate.

That violence may be a necessary condition of law does not tell us 
that law can extend its jurisdiction to this foundational violence. The as­
piration to juridify torture will remain an invitation declined. While the 
courts and the law can absorb much that is morally controversial, tor­
ture is, at least for now, beyond their capacity to transform sin into 
virtue. We cannot recognize torture without guilt. Here we are unable to 
separate legal judgment from moral judgment. If we must commit the 
sin, we need scapegoats to relieve us of the burden of acknowledgment.

I have made two strong claims in this exploration of the contemporary 
debate about torture. First, the ticking time bomb scenario masks a 
more “elemental” conflict. The academic debate borrows the ethics­
class conflict between deontological and consequentialist thought in 
order to avoid looking directly at the moving forces of political life. Ex­
amined carefully, we find that the real conflict is between an ethos of 
love for a particular community and a moral universalism. Our attach­
ments to the state are not justified in the language of morality. Rather, 
attachment to a community has a history and a destiny to which the in­
dividual finds himself bound. This attachment is tested in the ticking 
time bomb hypothetical.

Second, a related displacement is at stake in the legal debate. Law 
can be constructed on a utilitarian or deontological basis. It inevitably 
reaches across both, seeking some balance among multiple institutions 
and norms. The torture debate, however, is not really about that bal­
ance. Rather, it is about the relationship of sovereign violence to law. 
This is an old confrontation in the West, which reappears today in the 
competition between soldier/scapegoat and judge. Those who would 
prohibit torture agree with those who would juridify torture on a basic 
point: law should extend to the full reach of the state’s sovereignty. 
There is to be no politics outside of law. As a political practice, however, 
torture locates itself within the embrace of a practice of sovereignty out-
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side of law. The torture debate is not just a debate about the ethical 
foundation of politics but about the character of the sovereign—voice 
or body, law or violence?

To understand torture, we must inquire into the space of the ex­
ception. The exception is that which is politically necessary but cannot 
be spoken by law. This is the space of sovereignty beyond law; it is the 
space of killing and being killed for the state. Ultimately, we will have to 
understand how meaning is created and sustained in this sovereign 
space, which means we will have to turn to the fundamentals of politi­
cal grammar: self-sacrifice through the violent act. This is the home of 
torture and terror.

At stake in the torture debate, then, are some very elementary ideas 
about law and sovereignty, morality and love, and finally violence and 
sacrifice. The ticking time bomb is actually defused when we turn to the 
traditional categories of moral and legal thought. We must turn our 
gaze directly to the bomb itself: its effort to kill and the torturous re­
sponse it evokes. The example asks us what we would do to protect 
those to whom we are bound and what we would do to those who 
threaten to kill those whom we love. We already know the political an­
swer: we will kill those who threaten to kill us. So we are back at the be­
ginning: if we will kill, why not torture? The field of political violence is 
constructed through the logic of sacrifice. Strange as it may sound, the 
ethos of sacrifice is just where we must look to understand the meaning 
of torture.
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at the core oe the ticking time bomb hypothetical is an exchange 
of lives: threat is met by counterthreat. What is puzzling about the hy­
pothetical is why we would have any trouble with it at all, given that we 
would not hesitate to attack a person carrying the time bomb. We 
would likely do so even if we thought he was a morally innocent third 
party—for example, someone who does not know what he is doing, as 
when we are asked at the airport whether anyone has given us a pack­
age to carry. More commonly, moral innocence in this context takes 
the form of the conscript, who may not agree with or even understand 
the governmental ends for the sake of which he has been ordered to 
use deadly force. Enemy combatants are not necessarily moral wrong­
doers. They are often victims of the same authoritarian or abusive 
regime that is the target of our own actions. From a moral point of view, 
we sympathize with such innocent persons, but die state does not hesi­
tate to use force to eliminate the threat they pose. Mistakes will be 
made, that is, individuals will be tortured who have no information to 
offer. Yet similar mistakes are made in combat—noncombatants are in­
advertently targeted or substantial collateral damage results. That the 
injury of combat does not sort itself out on moral lines is one of the rea­
sons that “war is hell.” Is torture just another aspect of this hell?
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The ticking time bomb hypothetical asks us what we are willing to do 
to save the lives of those to whom we owe a political responsibility of care. 
Utility or welfare maximization is a poor theoretical substitute, I have ar­
gued, for this powerfully felt sense of responsibility. Equally poor, I ex­
plained, is the Kantian idea of morality as the “view from nowhere.” The 
moral obligation to respect all autonomous, rational agents has little to 
do with the political situation in which we find ourselves. Once one is 
convinced that the enemy exists—that, for example, terrorism is an exis­
tential threat to one’s own polity—then there is no stepping back behind 
the veil of ignorance. It is as strange to think it otherwise as to think that 
one should count equally the pains and pleasure of enemies and citizens 
in attempting to maximize welfare. That is a perspective available only in 
the ethics class. Of course, first one must be convinced that the existen­
tial threat is real. Absent that conviction, the ticking time bomb remains 
a parable of the need for legal vigilance, not a story of sacrifice.

Rejecting the standard forms of moral argument does not leave us 
confronting the ticking time bomb with simply an emotional response. 
We do not imagine action in the heat of the moment but rather a de­
liberate policy based on an ethos of political attachment. The hypo­
thetical is a kind of mental shortcut designed to put us within the frame 
of reference of an entire worldview—one in which deadly threats are 
made, in which lives are literally put on the line and sacrifice is a regu­
lar political practice. It is also a worldview within which the order of 
law—the no-torture principle—is exhausted before the ethos of the po­
litical reaches its limits. To describe this social imaginary of violence be­
yond law is the purpose of the next two chapters.

Before we can understand torture and terror, we must confront the 
general phenomenon of the production of meaning through political 
violence. This is the aim of chapter 4. Chapter 5 then takes up the ques­
tion of how exactly the modern state manages the fundamental tension 
between the legal and sovereign imaginations. How is it that we can 
maintain a double commitment to the rule of law as well as to the 
killing and being killed of the state of exception? Our arguments over 
the ticking time bomb hypothetical show us the confusion and ambi­
guity that emerge when the two social imaginaries come into contact. 
After 9/11, we lost our way. The hypothetical, more than anything else, 
expresses our confusion over how to move forward.
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since g/i i, a number of countries, including the United States, have 
made it clear that they are willing to shoot down civilian aircraft that 
threaten destruction to populations or important installations. Again, 
this looks like a utilitarian calculus—measuring lives lost against lives 
saved—but that is only partially correct. When the German Constitu­
tional Court declined to accept a similar policy, it was not because there 
was disagreement on the calculus of utility.1 The measures proposed 
are not matters of public health but of “national security.” We make this 
judgment in this context because we think sacrifice is an appropriate 
demand within the ethos of political identity. The German court dis­
agreed, finding in the German Basic Law guaranteeing human dignity 
a thorough disavowal of a politics of sacrifice. In the United States, we 
quickly made heroes of those passengers who brought down the air­
craft in the fields of Pennsylvania on September 11. They are already 
celebrated in film. They have been effectively conscripted into a poli­
tics of life and death. They were aboard a ticking time bomb and chose 
sacrifice.

In one direction, the ticking time bomb hypothetical builds on its
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similarity to and difference from the ordinaiy exchange of threats and 
force in combat. In another direction, the hypothetical builds on an 
implicit contrast with what we might call the “hand grenade” hypothet­
ical. Under it, you are asked whether you would be willing to throw 
yourself on a hand grenade to prevent death and injury to others. As 
with die ticking time bomb, there is a legal answer to the hand grenade 
problem. Instead of the no-torture principle, we find the principle that 
ordinarily no one is required to be a Good Samaritan at a substantial 
risk of life to oneself unless the required aid falls within one’s profes­
sional role.2 Even with respect to professionals, it is notoriously difficult 
to find a straightforward answer to the question of whether someone 
has a legal obligation to take an action that will certainly cause his 
death.3 Must the policeman place himself in the line of fire to protect 
an innocent? Must the firefighter enter a building knowing he will not 
come out? Must the soldier obey an order that is certainly—not proba­
bly—suicidal? Could the U.S. military deploy suicide bombers? Could it 
conscript kamikaze pilots? Legally, one can save oneself from the hand 
grenade. Again, however, the legal rule does not match our political 
ethos.

The hand grenade test measures one’s willingness to engage in self­
sacrifice, the ticking time bomb one’s willingness to sacrifice others. In 
both, we can raise indefinitely the number of deaths at stake in order to 
test the balancing point—the metric—between the ethos of the politi­
cal and the regime of law. The ambiguity in the term sacrifice captures 
the issue exactly: the act of sacrifice can refer to the self or an other. 
Sacrifice is both transitive and intransitive. Whom do we sacrifice for 
the state: citizen or enemy? The very act of sacrifice suggests simultane­
ously identification with, and separation from, the victim—even if die 
victim is the self.

The imaginative linking of the two hypotheticals is the same inter­
section of killing and being killed, of sacrificing and being sacrificed, 
that is the experience of combat. Each combatant threatens the time 
bomb and absorbs the hand grenade. It is one and the same act that is 
killing and being killed. The juxtaposition of the two hypotheticals 
sounds as primitive as Aztec rituals. Is it the captured enemy who is 
sacrificed to the god or is it the member of the polity? The answer is 
both, for the ritual includes a symbolic exchange such that the former
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can substitute for the latter. One finds in archaic rituals of sacrifice a 
kind of “naturalization” of the enemy prior to his being sacrificed, fol­
lowed by a postsacrifice identification, for example, in the wearing of 
his skin.4

A similar exchange motivates those proponents of torture who em­
brace the burden of guilt in violating the legal prohibition.3 The tor­
turer is to suffer the pains of guilt and the risk of prosecution. Tortur­
ing, he gives himself up to the law for the sake of the preservation of the 
community. He, not the actual victim, is the community’s scapegoat. 
The victim’s pain becomes the burden he must carry. Freud’s image of 
die internalization of the murdered father is relevant here: the torturer 
is never free of the tortured.6 So common is this experience that the 
unhappy torturer is a kind of trope of transitional regimes. We also find 
accounts of what seem to be puzzling bonds developing between tor­
turer and victim.7

The link of sacrificer and sacrificed runs very deep in imagination 
and ritual. There is not much symbolic distance between the Aztec 
wearing the skin of the victim and the modem citizen bearing guilt. 
Each is seen and sees himself through the relationship with the victim. 
That relationship is simultaneously one of separation and identifica­
tion. No country, other than Israel, is more identified with the history 
of the Jews than Germany. This moment of identification is also at work 
in the legal prosecution of die torturer. The very fact of a trial signals 
that his victim has been brought within the domain of law. Now he is 
embraced as a rights-bearing subject. He is not merely an enemy on the 
field of battle, nor is he the undifferentiated “stateless.” He falls within 
the bordered space of law and has thus become like us.8 The legal or­
der reestablishes itself by embracing the victim and creating the scape­
goat (the torturer)—a narrative straight out of Rene Girard’s work on 
sacrificial scapegoats.9

Yet the jurdification of die ticking time bomb hypothetical always 
seems to end with the doctrine of excuse. Excuse is the “gray zone” of 
necessary violence that remains beyond the capacity of the legal order 
to juridify.10 Paradigmatically, it is the domain of self-defense where the 
threat to kill is the reciprocal response to die perception of a threat to 
be killed. The ticking time bomb hypothetical reminds us that civiliza­
tion has its origins in the guilt-ridden act of violence.11 The hand
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grenade example tells us that we overcome our guilt in the act of self­
sacrifice. Either narrative can fail. We may come to realize there was 
neither a bomb nor a hand grenade, in which case we have only death 
and dying.

There is always an intimate connection between the two meanings 
of sacrifice: killing and being killed. The ancient Israelis hoped their 
God would smite their enemies but feared they would themselves face 
the demand for sacrifice. Abraham was promised he would found a 
great nation, but first he had to accept the demand that he sacrifice his 
son. He could not have one without the other. The double aspect of 
sacrifice—self and other—continues to this day. One can take another 
life only when one is willing to give up one’s own. This economy of 
sacrifice is repeated in the intimate connection we feel between the 
ticking time bomb and the hand grenade hypotheticals. The torturer, if 
he is acting within the political ethos, must acknowledge that he will 
jump on the hand grenade. Conversely, a willingness to jump on the 
hand grenade creates the imaginative space for the torturing search for 
the ticking time bomb. By sacrificing themselves on United Flight 93 
over the fields of Pennsylvania, the passengers symbolically licensed a 
practice of torture to discover ticking time bombs in the war on terror 
that followed. That license has nothing to do with law. Rather, it is the 
imagination of a politics of sovereignty in which those passengers act 
out the meaning of citizenship for “everyman.” We see in them the self­
sacrifice of the ordinary citizen.

In our normal lives, we do not expect to torture anyone and we are 
not expected to sacrifice ourselves for others. We do imagine situations 
in which we might do so, but these situations are more likely to be per­
sonal than political. We imagine situations of love: What will I do when 
my family is threatened? For love, we imagine ourselves doing the ex­
traordinary: giving ourselves up completely—self-sacrifice—evokes a 
reciprocal willingness to take other lives—sacrificing them. There is 
nothing that isjust about this. We do not subject such sacrificial actions 
to a separate moral test; we know we are beyond law. We respond to the 
demand and agree with King Lear’s exclamation, “O reason not the 
need.”12 We imagine the threat to the family as one that materializes be­
yond the capacity of the ordinary institutions of law to save those whom
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we love. This is, of course, for the most part the stuff of fiction: plots of 
blackmail and revenge, of sacrifice and murder.13

When we turn from family to state, that which we imagine as fiction 
becomes history. What we know within the family as ordinary domestic 
life—an intergenerational project committed to the well-being of those 
to whom we are connected by love—we know within the polity as the 
rule of law—a similar intergenerational project of well-being. Indeed, 
they are mutually supportive: families flourish within law and flourish­
ing families support the legal order. As the gay marriage movement 
demonstrates, legal recognition of family is an important aspect of 
recognition of full citizenship within the polity. The historical narrative 
of sacrifice for the creation and maintenance of the modern nation­
state invokes the same imaginative structure as the fictional tale of en­
during love.14 We are, again, beyond law, and the question is what we 
will do. Do we meet threats with a ivillingness to sacrifice? Do we turn to 
killing and being killed? The rhythm of political life between peace and 
war reflects this movement between the ordinary, nonsacrificial pur­
suits of everyday life under the order of law and moments of sacrificial 
politics beyond law.

Institutional structure—whether of the family or the state—requires 
a mythical super structure. Robert Cover expressed this in writing that 
every nomos—formal system of law—requires a narrative.15 The narra­
tive explains the why; it tells us the meanings that are at stake in the life 
practices maintained by the legal rules. Just as the ethos of the family is 
situated within a fictional narrative of possibility, so is that of die polity. 
In both cases, the boundaries of the possible are marked by sacrifice. 
The narrative, accordingly, must sustain that possibility of extraordi­
nary action beyond die pursuit of well-being that is the ordinary con­
cern of the law and family. That narrative moves to the limits, asking 
what love is worth and what we will give up for love. The answer of both 
fiction and history is the same: everything.16

That the basic structures of our self-understanding—family, reli­
gion, and state—share an overlapping narrative form is hardly surpris­
ing. That insight is as old as Diotima’s speech on the unity of the forms 
of love in Plato’s Symposium. That narrative links the ordinary’ to the ex­
traordinary, law to love, life to sacrifice. Our deepest narratives link a
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meaningful life to a willingness to sacrifice that life. We may try to push 
that sacrifice onto others—the enemy—but the myths of state, religion, 
and family all converge on the same point of self-sacrifice. The 
sacrificial demand is always the same: the parent must die for the child, 
Christ must die for man, and the citizen must die for the state. A life 
that fails to embrace the possibility of sacrifice appears to be without 
meaning—familial, religious, or political. Expressed so starkly, the 
point might be contested. Nevertheless, the sacrificial character of a 
meaningful life in the West is a virtual commonplace. A person unwill­
ing to sacrifice wants “not universal love / but to be loved alone.” This, 
W. H. Auden tells us, is the nature of evil.17 Of course, it does not follow 
from the acceptance of love that we must enter into killing and being 
killed for the state. The forms of love often compete with each other. 
The only way to understand our debates over our violent political prac­
tices, however, is to begin from the recognition that they, too, sound in 
sacrifice.

Law and sacrifice demarcate two forms of life in a single polity. Each 
supports the other. Abraham must be willing to sacrifice Isaac at the sa­
cred point of origin of the nation as a community under law. The 
sacrifice of the son captures in a single act the intersection of killing 
and being killed: Is Abraham sacrificing his son as a separate person or 
as a part of himself? Only the willingness to engage in self-sacrifice ex­
presses a self-transcending faith. Only with that faith does the commu­
nity embody a transcendent meaning that is then maintained through 
law. This is not a universal claim that wherever we find law we will find 
a culture of sacrifice. It is a claim about a deep cultural formation in die 
West, which was central to the revolutionary origins of the modern na­
tion-state. It remains a vibrant symbolic structure of American political 
life. Our politics remains sacrificial in its narrative structure. Freud 
wrote that love and death—Eros and Thanatos—are the deepest struc­
tures of psyche and of culture.18 What he did not see so clearly is that 
sacrifice is their point of intersection.

The modern nation-state has successfully linked law to violence not 
because government managed to monopolize the legitimate means of 
coercion but because it rests on the oldest form of realizing meaning in 
the West: sacrifice. A constitution, even if it is a perfect product of rea-
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son, has no existence until it is given material form among the citizens 
who will bring it into existence. A political idea for which no one will 
sacrifice has no place in the world; it belongs to no state. It is purely 
fictional. To take up a political idea as a revolutionary project does not 
necessarily change its content. Rather, it changes its existential status. 
Of all possible worlds, this one now moves across the line separating the 
possible from the actual; it moves from fiction to history. It remains in 
history as long as citizens are willing to sacrifice to support it.

Considered as ideas, we cannot separate out the dream of a consti­
tution from the reality of a constitution, just as we cannot know from 
looking at the blueprint of a house whether the house exists. The 
house comes into existence when somebody invests himself in its mate­
rial existence. The same is true of the state, only now the material in­
vestment is measured in lives offered and sacrificed for this idea. We 
can invest in many houses but only in one state, one family, and one re­
ligion.19 The reason is the same: the ethos of love always makes a total 
claim on the self. In each of these domains, ethical practice begins 
from sacrifice, not contract. For this same reason, the truly threatening 
conflicts within a state arise from conflicting claims of love, that is, 
when family or religion challenges the political order. The increasingly 
common claim that citizenship should not be exclusive signals a radical 
shift in the meaning of political life, for we cannot imagine sacrifice for 
multiple polities.20 This is citizenship stripped of politics as a field of 
love. Not so long ago dual citizenship was an oddity arising from the 
sometimes difficult intersection of private life and public citizenship. A 
woman who married outside of her nation, or the children of such 
marriages, produced the problem. Similarly, the problem was resolved 
at the point at which the young men served in the military: citizenship 
followed sacrifice. For many today, the link of citizenship to identity 
and identity to sacrifice seems a memory—a remnant—of a less cos­
mopolitan and more violent past.21

It is, of course, possible that individuals, including the new cos­
mopolitans, will sacrifice themselves for abstract moral ideals that are 
not bound to a particular time or place. These “idealists” may be willing 
to sacrifice themselves for whatever political formations appear as pos­
sible sites of instantiation of those ideals. Paradigmatically, there was
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the Lincoln Brigade in the Spanish Civil War and, more broadly still, 
the Communist International.22 But this surely remains the excep­
tion—at least in the West.23 We do not see contemporary brigades of 
volunteers going off to fight for human rights around the world. Just 
the opposite: the independent entrepreneurs of military expertise to­
day are corporate entities, selling their skills.24 They are motivated by 
profit and have no interest in sacrifice. We may loosely speak of 
“sacrificing oneself for others” when we mean participation in public 
interest projects, both here and abroad. Admirable as those projects 
are, the meaning of sacrifice here has nothing to do with the literal self­
sacrifice of the hand grenade example. Indeed, just the opposite, for 
these are generally projects founded on a cosmopolitan idea of law and 
a universal conception of material well-being, not the killing and being 
killed of a sacrificial politics.25 Many committed individuals working for 
NGOs around the world do put themselves in dangerous situations; 
they do give up a great deal to improve the lives of perfect strangers. It 
takes away nothing from the virtuous quality of their efforts to recog­
nize that virtually all such organizations will withdraw when they be­
come the targets of violence or when the danger to life passes a certain 
level. Like the fireman, the policeman, and the doctor, who need not 
sacrifice themselves, the human rights activist or aid worker performs a 
compelling public service that does not, and should not, pose the ques­
tion of whether it is worth more than life itself.

Love binds us to particular political communities just as it binds us 
to particular families. We locate ourselves—really, we find ourselves— 
in communities that have a particular history and territory. That history 
is not universal history but rather the nairative of the successful over­
coming of challenges by a particular community. It is a history of win­
ners and losers, and we know which side we are on. From that particu­
lar narrative, we imagine a future. We see the whole from the 
perspective of the destiny of this particular. It is, for example, Chris­
tianity that is to become universal, not some abstract idea of the sacred. 
The same has been true of Western efforts at empire. We think of the 
French or British Empire, not a universal empire without a metropoli­
tan identity. Even the most cosmopolitan of today’s liberals is likely to 
be accused of being a neocolonialist when he tries to bring his idea of
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Socrates in Jail: Justice and Sacrifice

k

Ethical deliberation in the West begins with the problem of the struc­
tural relationship between what one will do to oneself and what one will 
do to others: the metaphorical hand grenade and the time bomb. This 
is die problem that Plato finds in Socrates’ death. Three strands of eth­
ical practice intersect in the figure of Socrates as he is tried and exe­
cuted by Athens. First, there is Socrates the moral philosopher, who en­
gages others in deliberation over the nature of the good and the 
requirements of justice. Second, there is Socrates the Athenian citizen, 
who participates in the legal practices of democratic Athens. Famously, 
we have the image of Socrates arguing with the personified Laws of 
Athens. Third, there is Socrates the soldier, who takes up the burden of 
fighting for the Athenian polity. At his trial, he tells us of his experience 
on the front lines fighting the Spartans. He also tells us, however, that 
when the Tyranny of the Thirty tried to draft him into acting against fel­
low Athenians—when they identified an enemy within the state rather 
than at the border—he simply refused to obey. Plato’s dialogues on the 
end of Socrates’ life are so compelling not because they resolve the ten­
sions among these different strands of ethical practice but because they 
place them in juxtaposition without offering any resolution.

The central puzzle of these dialogues is why Socrates, who refuses to 
do an injustice to any other person, is nevertheless willing to do an in­
justice to himself. In the Apology, Socrates declines to do an injustice to 
himself by proposing an alternative penalty, short of death, for behav­
ior that he believes to have been morally compelled and politically 
beneficial. Asked to name a milder penalty, Socrates declines, propos­
ing instead that he be honored in the city’s practices.27 He will not con­
sider exile from Athens. On its face, this is a puzzling position, notjust 
because exile was a common practice, but more direcdy because it is 
not clear why leaving Athens to pursue philosophy elsewhere would be 
an injustice toward himself. It is, after all, the choice that Aristotle 
made when he was threatened by the city. If philosophy is the pursuit of

justice to communities living under sharia. There is likely to be some 
truth in this accusation.26
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truth through reason, then its practice is surely not dependent on po­
litical location. Philosophy is a universal practice. If Socrates can take 
up philosophical inquiry with anyone he meets in Athens—whether cit­
izen or alien—why can he not pursue it equally well outside of Athens?

In the Crilo, the problem of the philosopher’s relationship to law be­
comes even more acute. How is Socrates’ participation in his own exe­
cution not a willing participation in the performance of an unjust act? 
The problem is not that he will take the hemlock himself but that he re­
mains in his cell when he has the option of leaving. When offered the 
choice, should he not escape and, thereby, save the city from the com­
mission of a grave injustice? Hasn’t he already told us that he will not 
commit an injustice even when commanded io do so by the city'? Why 
should his attitude be any’ different when he is the victim of the injus­
tice? Does an unjust act somehow become just when it is ordered by a 
democratic government? Would Socrates really participate in an unjust 
execution of another on the grounds that the decision had been 
reached in accordance with the processes of law? Surely, he would try to 
save another who had been unjustly sentenced to death. Why, then, will 
he not act to save himself when it would be unjust for anyone to kill 
him?

Socrates explains his behavior by distinguishing between suffering 
injustice and acting unjustly. Socrates, we can be pretty confident, 
would be willing to absorb the hand grenade but not to torture an­
other. But Socrates’ situation does not lend itself so easily to application 
of this formal distinction between suffering and acting. Indeed, this is 
precisely what we want to know. Is he acting unjustly by participating in 
his own execution, or is he merely suffering an unjust act? Once he has 
the choice of leaving, does omission become commission? Do we have 
a moral obligation not just to avoid committing injustice but to help 
others to avoid injustice as well?

Socrates’ acceptance of the verdict against him is sometimes ex­
plained by appealing to a theory of political legitimacy, which relies on 
the opportunity he had to try to convince thejury to act otherwise.28 In 
this view, government orders are legitimate, and thus binding, if certain 
procedural conditions are met. Those conditions include a fair chance 
to express one’s own views and try to persuade the decision-maker. Pol­
itics is modeled on a debate and, after a fair exchange, one must be will-
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ing to accept the results. But did Socrates’ trial meet these conditions? 
After all, he tells us that he lost because too many members of the jury 
were not open to persuasion but acted on long-standing prejudice. 
Socrates’ pursuit of philosophy in Athens makes precisely the point 
that even a democratic political practice is never adequate to the con­
ditions of a genuine, dialogic inquiry into the truth.

More broadly, debate is hardly an adequate model of the founda­
tion of legitimacy of Athenian power. There are countless victims of 
Athenian political power for whom the model of debate is wholly inad­
equate. Most especially in this category are the victims of the wars in 
which Socrates tells us he participated. He speaks proudly of his mili­
tary duty.

War raises the problem of a double perspective on the state’s action. 
From the interior point of view, a contested action might satisfy the 
conditions of democratic legitimacy: Socrates had his chance to try to 
convince the Athenian polis to act justly. From the perspective of the 
enemy, however, there may be nothing legitimate about this decision at 
all. They had no chance to try to convince Athens to act in some other 
way. From their point of view, the fact that the decision was reached 
through a democratic process hardly makes it legitimate let alone just. 
We see an example of this asymmetry in Thucidydes’s Melian dialogue: 
a democratically reached decision may still amount to genocide. It is 
not simply that internal legitimacy does not guarantee justice but 
rather that legitimacy is itself only partial. If legitimacy is about 
process—not justice—it fails at the border. The ethos of war cannot, 
therefore, find a moral foundation in a theory of the democratic legiti­
macy of law. Kant and other liberal political dteorists avoid this precise 
problem by arguing that republican states—that is, states with legiti­
mate political institutions—will not go to war unjustly, for they are re­
luctant to go to war at all.29

Neither can Socrates the philosopher find reconciliation with 
Socrates the soldier in a concept of just war. It is hardly the case that 
every killing, even in a just war, is a just death. This is not simply an is­
sue of collateral damage. Rather, at war states compel complete 
strangers—many of whom know nothing of the political circumstances 
that brought about the conflict, and most of whom would not other­
wise pose a threat to another country’s affairs—to kill and be killed.
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This is just the sort of unexamined activity that Socrates believes phi­
losophy must expose and subject to deliberate, dialogic reconsidera­
tion. It is not conceivable, however, that Socrates stopped to interro­
gate his enemies about the justice of their mutual engagement. On the 
battlefield, there could be no mutual deliberation on the question of 
whether their course of action was just. Socrates’ moral principles and 
philosophical way of life seem inadequate to explain killing and being 
killed for the city even when he is himself at the center of that practice.

On the battlefield, Socrates is willing to kill for the polity; in prison, 
he is willing to die for it. He explains that he will not resist the verdict 
because to do so would be to wage war against the Laws. He will kill the 
enemy, but he will not make an enemy of his own city. From the per­
spective of justice, this is a distinction that cannot be defended. Demo­
cratic Athens not only murders philosophy, but in its pursuit of die 
Peloponnesian Wars, it is profligate—and unjust—in its attitude toward 
killing others and in demanding the death of its own citizens.

If philosophy is the pursuit ofjustice through mutual, deliberate dis­
course, it is a universal activity that is profoundly incompatible with the 
life and death of the citizen. Plato’s underlying message speaks to the 
tension between politics and philosophy: democratic Athens executes 
Socrates. Socrates is both universal and particular, and, in the end, the 
particular destroys the universal. This may be the end of Socrates, but 
it is not the end of the matter, for Plato’s message of incompatibility 
does not explain the puzzle of Socrates’ own life: philosophy and jus­
tice move in one direction, but citizenship and the politics of killing 
and being killed move in another. Socrates’ ambition as the “gadfly” of 
Athens is to bring about the coincidence of law andjustice through phi­
losophy. This is the enduring program of legal reform under the direc­
tion of reason that is the Socratic contribution to the Western political 
tradition: law should always be moving toward justice. Yet Socrates as 
citizen practices a politics of life and death, of killing and being killed, 
which seems to exist in a wholly different dimension. Tty as we might, 
we cannot make sense of Socrates the citizen-soldier from the perspec­
tive ofjustice. Philosophy cannot penetrate this dimension of political 
life; the violent political act literally displaces philosophical talk.

Socrates paints escape from his death sentence as an “act of war”
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against the Laws of Athens: disobedience would threaten their exis­
tence. He refuses to go to war against his own city. His action cannot be 
understood as a response to a just demand. To think that would be to 
reject his central premise that philosophy provides the measure of law’s 
justice. There is no doubt that the jury’s judgment is unjust. Although 
the Crito does present the Athenian Laws as if they were making an ar­
gument to Socrates that their demand on him is just in light of the 
benefits he has received in the past, this argument of implied consent 
has never been found to be very convincing. The multiple benefits— 
“gifts”—that Athens has given Socrates over the course of his lifetime 
cannot establish a “right” to his life. Were he to emigrate instead of die, 
he would not be acting unjustly toward Athens. Hobbes offers some­
thing of the same argument for a contractual exchange between citizen 
and sovereign, but he acknowledges that the argument can never ex­
tend to the taking of the citizen’s life.30 Life, he recognizes, is not an­
other item in the bargain but the very condition of there being any on­
going contractual relationship at all.

The explanation of the puzzle is simply not to be found in Socrates’ 
ideas of justice, law, or philosophy. Fundamental, instead, is his idea 
that the city has a claim on his life. This belief is not founded in con­
tract or the reciprocity of exchange. Instead, it points back to the same 
set of beliefs that could support Socrates’ participation in the Athenian 
wars despite the inevitability of committing unjust acts in those en­
gagements. Socrates in jail is the same Socrates who served at the front: 
he says as much. The common element is his belief that he can be 
sacrificed for the city. At the front, dying for the state is the reciprocal 
side of killing for the state, but the larger Socratic lesson is diat dying 
has a political priority over killing.

The state can demand Socrates’ death. He can argue against it; he 
can believe it to be an unjust demand. When the argument is over, how­
ever, and the state still demands death, the act is all that remains. This 
is the critical point: sacrifice is never the conclusion of a rational argu­
ment. Where the state can demand sacrifice is exactly die point at 
which it establishes its borders. Only within that domain can we argue 
about and within the law. Just for that reason, Socrates’ debate with the 
Laws is premised on his commitment not to make war on the city. Were
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he io refuse to sacrifice, he would cross the border into the position of 
enemy. His cell is a metaphor for the polity as a bordered regime of law. 
Fleeing the cell, he would be crossing the border.

The state, we would say today, extends just as far as citizens are will­
ing to die for the maintenance of sovereignty. Where the willingness to 
sacrifice ends, the border has been breached. The person who denies 
die state the right to demand his sacrifice is, for this reason, cast as the 
enemy of the state. He has committed an act of treason from the state’s 
point of view. He has effectively declared war on the state—exactly what 
Socrates says—for without the willingness to sacrifice the state cannot 
survive. This proposition is literally embodied in Socrates. It is a lesson 
we will miss, however, if we look only at Socrates the philosopher.

Even today, while we might excuse citizens from taking up the bur­
den of killing for the state, we do not offer any parallel excuse from the 
burden of dying for the state. Citizenship makes us vulnerable. This was 
no less true in the United States on September 11 than it was in 
Socrates’ Athens. If the first Socratic contribution to Western politics is 
the effort to align law and justice, the second is to place sacrifice at the 
foundation of the state. The political lesson of Socrates’ life is that law 
should reach for justice; the lesson of his death is that the citizen owes 
the state his life.

Plato does not have the language of sacrifice to explain what is at 
stake in Socrates’ death. He is in Athens, not Jerusalem. Nor does he 
have the language of sovereignty to explain the configuration of a po­
litical imagination within which sacrifice is an act of realizing a tran­
scendent meaning—realizing in the sense of bringing the transcendent 
into the finite world of space and time and thereby establishing a bor­
der. Instead of sovereignty, Plato animates and personifies the Athen­
ian laws; instead of sacrifice, he describes a legal punishment. Yet with­
out the language of sacrifice and sovereignty Socrates’ death remains a 
puzzle. It has no adequate explanation from the perspective of moral 
philosophy and no adequate ground from within a theory of law. 
Socrates’ agency, his giving of himself to the Laws that Plato endowed 
with a sovereign voice, takes us beyond punishment to sacrifice.

Standing outside of the Judeo-Christian tradition, Plato cannot say 
that Socrates sacrificed himself. He is, nevertheless, tantalizingly close 
to this language. Socrates’ crime is the worship of other gods, which is
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Sacrifice and Pledge

Ironically, in Plato’s dialogues on Socrates’ death, language fails. Trying 
to explain himself, Socrates claims only that he will not perform an un­
just act. When we press the argument, however, it is no more clear that 
his action is just than that it is unjust. The problem arises not because 
we don’t know the nature of justice—we are quite sure that his death 
sentence is unjust—but because we can’t identify the behavior as action 
or suffering. Is Socrates the suffering object of injustice or is he a sub­
ject performing an unjust act that just happens to be his own execu­

te say that in his death Socrates will be made to bear the meaning of the 
city’s gods. In his case, the other gods stand for the practice of philoso­
phy. Philosophy does not know the distinction between citizen and 
alien; it is a capacity possessed by all who have the faculty of reason. As 
a philosopher, Socrates is a universal character; as a citizen, he has a 
most particular home. The city defends itself against its own dissolution 
in the universal. The universal Socrates is made to bear the burden of 
particularity. This should remind us of that other figure of sacrifice in 
the West: Christ. He, too, is the universal bearing the burden of politi­
cal particularity. Together Christ and Socrates tell us that ours is a 
sacrificial culture.

Socrates, who would reform the city to bring its laws into line with 
reason’s idea of justice, is killed. He thereby shows us that the founda­
tion of law has little to do with justice and everything to do with vio­
lence. The original sin of politics is the violent act that creates the 
bounded domain of the city itself. Law may promise peace, but its birth 
is in violence. The domain of law is maintained at the border literally by 
killing and being killed. The city can maintain itself only as long as its 
citizens are willing to take up the burden of sacrifice in defense of this 
political space. Socrates chooses to die not because he believes the law 
to be just but because he trill not go to war against his city. By acknowl­
edging agency, the Socratic act exceeds the jurisdiction of law; it be­
comes the act of sacrifice that maintains the state in a political space of 
sovereignty. Socrates’ last act is not that of the moral philosopher but 
that of the political martyr. Socrates does not die for philosophy but for 
Athens. His death is beyond justice, as is ever}' act of sacrifice.
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tion? The answer to this dilemma of characterization is not to be found 
by deciding that he is active rather than passive or vice versa. He is in­
evitably both. We need, therefore, a category of behavior that is simul­
taneously both active and passive. The concept that we need is that of 
sacrifice.

Sacrifice is giving up oneself to be acted on. As is suggested by the 
word passion, it is a performance of suffering. Of course, we speak 
loosely of sacrifice whenever we mean giving up something of value. We 
see the tendency toward commodification of values in a market society 
when die word sacrifice's used to speak of an implicit exchange, for ex­
ample, “I sacrificed a day off for the sake of getting a business project 
done.” We get closer to the traditional meaning of sacrifice when we 
speak of sacrifice for family: “I sacrificed my dream of being an artist for 
the sake of my children’s well-being.” Here there is still carried forward 
an idea of actively making the self an object of destruction in the giving 
up of a life plan. There is the double character, active and passive, of 
the sacrifice. One acts for the sake of love, but tvhat love requires is a 
kind of self-destruction. Sacrificing for my family can suffuse my ac­
tion—the taking on of burdens—with extraordinary meaning. 
Sacrificing, I become a point of revelation of a larger meaning. I do so 
by bearing the burden of the profane. Of course, the same individual 
moves back and forth between these experiences, often not knowing if 
he is rising above himself or sinking under the weight of finitude. Jesus 
and Socrates both suffer doubt in the moments before death. So does 
the combatant. Revelation is inseparable from destruction, the sacred 
from the polluted, and life from death.

Part of the confusion over the character of sacrifice is semantic: self­
sacrifice sounds as if it is only one subcategory of sacrifice. But all 
sacrifice drives toward self-sacrifice. I don’t mean this literally, as if all 
sacrifice must end in the death of the sacrificer. Nevertheless, all 
sacrifice is about the transformation of the profane character of the self 
into an instantiation of the sacred. Short of that symbolic transforma­
tion of the self, sacrifice is only the exchange of one finite good for an­
other. One must give up the self to take on the sacred; conversely, die 
presence of the sacred destroys the finite self. Sacrifice is this exchange 
of incommensurables, the object of which is to make present the sa­
cred.31 The first moment of sacrifice is always a dying of the self; the sec-
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ond is sacred presence. The third, or synthetic, moment is a showing 
forth of the sacred presence in and through the exercise of a power to 
destroy: die sacrificed becomes the sacrificer. Man becomes god, but 
Ulis miracle of transformation is inseparable from destruction. The 
logic of die change is imaginative, not chronological. Being killed and 
killing can converge in the single act of combat. The sovereign wields 
the power of life and death, not because of a social contract, but be­
cause whoever claims sovereignty stands at die far end of this exchange.

Sacrifice involves the realization of a U'anscendent or ultimate 
meaning within the conditions of finitude. That is not an experience 
that can be observed from a distance; it cannot be bought or assigned 
to others. It is the opposite of commodification, and it is impenetrable 
to logic. It exists only at the intersection of being and meaning, which 
is the experience of sacred presence. Absent that experience, sacrifice 
makes no sense, for killing and dying cannot be a means to some 
higher, but finite, end. Absent that meaning, we never escape the co­
nundrums of Socrates’ death.

Sacrifice, like love, is of the body. Nevertheless, we must be expan­
sive in our understanding of the boundaries of the self. Sacrifice is of 
the self, but it forces us to recognize that the borders of the self are not 
always those of the finite body. Abraham was giving up a part of himself 
in Isaac. The family of the conscript is sacrificing itself in the body of 
the child. The state is sacrificing itself in the body of the citizen. In­
deed, it is not too much to say that the boundaries of the self only be­
come clear through the imagination of sacrifice, for sacrifice circum­
scribes the limits of a world. Beyond these boundaries, I may have 
interests and concerns, but they are of measurable value and can be 
subordinated to other ends. The boundaries of sacrifice are those of 
love, which is always beyond measure.

The movement of all sacrifice toward self-sacrifice is misunderstood 
if we think of this as the limit of an economic equation that traces value 
for the individual, as if the value of the self is the end point of this func­
tion. Rather, sacrifice destroys the limits of the finite person and puts in 
their place an experience of the sacred. Finite experience can be inter­
esting; it can also be entertaining. But interest and entertainment are 
not the sacred. No matter how intense, they are not sufficient to over­
come the existential angst experienced by a subject aware of his own
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finitude. The finite self seeks a meaning that can overcome death itself. 
Every sacrifice is an exercise in the symbolic dynamics of resurrection. 
Through death is life. This is the violent act of sacrifice, which destroys 
in order to create. When sacrifice fails, we are left with only the evil of 
killing.32 We may be victim or perpetrator—or both. In either case, in 
the absence of the sacred our actions are measured by law.

The movement of sacrifice toward self-sacrifice is clear in politics: to 
sacrifice for the nation is to put one’s life at risk. Taxes, even high taxes, 
are not a sacrifice for the state. This is not because sacrifice can never 
be satisfied with mere property but because sacrifice is always beyond 
the regulator)' order of law. It is beyond measure—it is “the last full 
measure”—while law is all about measure. As Aristotle already ex­
plained, justice is a matter of measure.33 A tax regime should be 
specified by law, and it should be just. That which cannot be measured 
is beyond justice. The American founders pledged their wealth, but 
that would not have counted as a new beginning had they not also 
pledged their lives. Without the latter, the former is only an investment. 
When we speak of the “ultimate” sacrifice, we refer to an active giving 
of oneself to death.

The sacrifice of the self is the creative act of destruction that is the 
realization of the presence of the sacred. In politics, this sacred pres­
ence is the “sovereign.” To understand what is at stake, we have to turn 
to the political rhetoric of memorialization.3'* We need Lincoln at Get­
tysburg, speaking of those “who gave their lives here that that nation 
might live.” Their sacrificial act was a consecration of the battlefield, 
that is, they created a sacred space by making present the sovereign. Ul­
timately, this space expands through the presence of the sacred to in­
clude the entire nation. The boundaries of the nation literally stretch 
as far as the potential lines of battle al Gettysburg.

We can imagine a social contract as the source of the normative con­
tent of a legal order. Indeed, Lincoln comes close to this at Gettysburg 
when he speaks of the ideas that inform the content of the constitu­
tional order: a nation dedicated to the proposition that “all men are 
created equal.” If we want to know how to elaborate that proposition 
within a legal order of rights and responsibilities, we might turn to a 
philosopher—perhaps John Rawls or even Plato himself. Such in­
quiries describe the just content of any legal order. Rawls and Plato are
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die universal possessions of mankind. Socrates, however, does not owe 
an act of sacrifice to the idea of justice, which is why we can never quite 
make the arguments of the Apology and the Crito work. Sacrifice runs 
only to the actual state: one founded at a particular moment and in a 
particular place by the pledge of “our fathers.” That state gives us our 
particular burden to ensure that it “shall not perish from the earth.” Of 
course, no one need accept this burden, and my point is that it is nei­
ther a just nor an unjust demand. A person willing to sacrifice for the 
cause of justice wherever it arises appears oddly stateless. He is practic­
ing politics as a saint, not a citizen. If we are honest about him, he ap­
pears as the least political of men. When entire communities purport to 
pursue such a practice, they are righdy suspected of neocolonialism.33

Politics begins not in the social contract but in the pledge that ex­
presses a willingness to sacrifice die self for the particular community.36 
It begins with Abraham’s response to God’s demand for sacrifice with 
the single affirmation, “Here am I.” The pledge establishes a kind of 
transparency between self and community—a literal coincidence of 
boundaries. The pledge is not simply an agreement of reciprocal de­
fense. Nor is it merely the creation of a corporate agency. Reciprocal 
defense and the structure of the corporate agency are only possible af­
ter the political community has come into existence. The pledge is a 
performative utterance in the same way that every ritual brings forth 
the sacred. The pledge to sacrifice shows forth the self-evident truth 
that is the transcendent value realized in the coming into being of the 
sovereign community. In Arendt’s terms, the pledge is the equivalent of 
birth; in religious terms, it is the equivalent of communion.37

The founding pledge of a democratic community steps into the 
place of the earlier oath of allegiance to the sovereign. As with the oath, 
it only makes sense in reference to a transcendent value of sovereignty. 
The sovereign does not gain its value from the pledge, as if it were the 
aggregation of the value of all these lives. That is to measure the im­
measurable. Rather, the pledge is made from within the experience of 
the sacred value of sovereignty. The dynamic here is beyond the ordi­
nary categories of active and passive. It is instead the dynamic of 
sacrifice: pledging a life, one is born again into a sacred life. The 
pledge puts one in a position to realize the grace of sovereignty, but 
without the pledge there is no showing forth of that grace. This is a very



SACRED VIOLENCE112

old point: God is as much in need of man’s prayers as man is in need of 
God.38

The pledge, then, is the point of contact between sovereign and 
sacrifice. It is the acknowledgment of the sovereign power to claim a 
life: one pledges one’s life. Whether one lives or dies is no longer the 
important point, for one has already given oneself to the sovereign. 
Symbolically, one has already given up one life for another. This is the 
political replication of Paul’s assertion that the Christian has already 
died on the Cross with Jesus. To sacrifice is to act on the pledge; to 
pledge is to enter a sacrificial world. As long as that world exists, sover­
eignty remains present.

No individual can make a unique claim to sovereignty in the 
postrevolutionary world. The execution of the king, however, is hardly 
die death of the sovereign. The popular sovereign is potentially present 
in every body; it appears wherever sacrifice is accomplished. Similarly, 
without a king the personal oath of allegiance is displaced by the 
pledge, and the object of the pledge must be a symbol of sovereign ex­
istence. Famously, Americans “pledge allegiance to the flag.”39 The flag 
can call forth sacrifice, and, indeed, we know that soldiers trill fight and 
die for the flag.'10 Upon their deaths, they are literally wrapped in the 
flag. To those outside the sacrificial community, this must look like idol­
atry. For this reason, certain religious groups refuse to perform the act 
of the pledge.

Not surprisingly, Americans fight endless battles over the appropri­
ate character of the intersection of law, pledge, and flag. Pledge and 
flag exist in a world of sacrifice while the world of law is one of justice 
and well-being. Again not surprisingly, the locus of these battles is often 
the classroom, which must pass on a conception of citizenship that en­
compasses both law and sovereignty, well-being and sacrifice. We can 
never get this intersection exactly right, for it is subject to neither logic 
nor measure. Nevertheless, the revelatory moment of the sacred must 
found and refound a state of law: revolution must lead to constitution. 
The American Pledge of Allegiance connects flag to nation and nation 
to liberty and justice. Conversely, through the Constitution one sees die 
sovereign, or at least traces of sovereignty, in our ordinary lives.41 Law, 
justice, and reason never fully displace sovereignty and sacrifice in our 
political life.
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A political community has a transcendent meaning for its members. 
If it loses that meaning, then it will lose the capacity to demand 
sacrifice, even if it remains a just community. Such a community, we 
would say, lacks sovereignty or sovereign power. One can believe, for 
example, that an economic community represents ajust distribution of 
goods and services, but that hardly means that one is willing to sacrifice 
the self for the maintenance of that community. No one sacrifices him­
self for die maintenance of the World Trade Organization, even if one 
truly believes in the justice of its project. No one pledges allegiance to 
the United Nations, much as we might appreciate its efforts in support 
of international justice. These institutions aspire to justice, but they are 
not sovereign communities. Justice as a moral norm simply does not 
create an obligation of sacrifice, although it surely creates obligations 
of redistribution. Redistribution, however, is not sacrifice no matter 
how much it takes from the wealthy.

To think we can displace political sacrifice by other forms of the in- 
tersubjective creation of political meaning is like thinking that we can 
displace belief in God yet hold onto the ethical practices of the reli­
gious community. Perhaps we can, but the meaning of the community 
is no longer the same. Even were the community' to become more just, 
we would be in a different sort of world. The church did not come into 
existence to do good but to save souls. A religion without God is one 
without the possibility of sacred presence of a transcendent other. This 
may remain an ethical community to which individuals are attached by 
tradition or choice, but it does not exist in the same category as a prac­
tice of faith in the sacred. A polity without sacrifice may be ajust com­
munity, but it is not the sovereign nation-state.

Justice does not, and cannot, explain the destructive power of die 
modem nation-state any more than it can explain Socrates’ death. 
When the state becomes as deadly as the state of nature—or, in fact, far 
more deadly—we can no longer believe in die social contract as the 
foundation of political obligation. There was no appeal to the social 
contract in the trenches of World War I and none on die Eastern Front 
in World War II. Nuclear weapons would not be imaginable if the state 
were only the vehicle for the enforcement of ajust legal regime seeking 
individual well-being. To understand the threat of such destruction, we 
need to distinguish pledge from contract and love from self-interest.
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The individual’s death for the state is not die short and nasty death 
of the state of nature, in which each person dies alone. Death for the 
state is sacrifice. It occurs in a symbolic dimension simply not available 
in a prepolitical state of nature. The state does not make life safer; it 
makes it meaningful. Today some argue that the military power of the 
state should be used in the pursuit of human rights: humanitarian in­
tervention. This might very well contribute to the achievement of jus­
tice around the world. But one still must explain to the citizen asked to 
sacrifice why the injustice suffered by noncitizens is worth his life. I may 
object to the injustices of others, but I am not ordinarily required— 
morally, legally, or politically—to sacrifice my life to prevent that be­
havior. I do not throw myself on that hand grenade; I will not sacrifice 
my child for their god. Sacrifice, whether for family or state, is 
grounded in love, which is bound to a particular community.

Citizens will defend the state with their lives. This is not the conclu­
sion of an argument but the phenomenon of the political as it has ap­
peared in the West. In politics, as in religion, we do not seek to under­
stand in order to believe but believe in order to understand. In neither 
case can we understand these practices without faith. Believing in our 
participation in a transtemporal sovereign, we understand the demand 
for sacrifice. We are no better at grounding this demand in the lan­
guage ofjustice and law than was Plato.

The cultural phenomenon of the political is not a fact about human 
nature, as if every organized community is necessarily based on 
sacrifice. Nor am I making the normative claim that ever}' society 
should be based on a willingness to sacrifice. Rather, I offer a reflection 
on the character of die Western experience of the political. Our poli­
tics is just that: ours. One can trace the genealogy of this cultural con­
struction, observing the intertwined character of the political and the 
religious—the political-theological—and one can describe the archi­
tecture of the social imaginary of the political.42 Standing within it, one 
can try to reform the practices and beliefs of the state. One can try to 
make them more just. But one cannot create gods where they do not al­
ready dwell, and one cannot defeat their presence by argument.

Of course, we must question whether this cultural formation will 
survive in the competition with other forms of contemporary life. What 
we cannot do, however, is make any sort of global judgment as to
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Sacrifice and Revelation

Neither the quest for justice nor the calculation of costs and benefits 
will bring us to sacrifice. Only the sacred can do that. Revelation is the 
religious expression for the experience of a displacement of the pro­
fane by the extraordinary claim of meaning that is the sacred. An ethos 
of sacrifice rests on an experience of revelation. This religious lan­
guage of revelation quickly merges with the language of love—love of 
God, of family, or of state. For the secular minded, it is easier to think 
of love than revelation, but both point to the same experience. The ob­
ject of love reveals a domain of transcendent value that is not subordi­
nate to any other interest, including life itself.43 The action of love is 
sacrifice—to give up the self alone—through which one realizes a 
meaning revealed in the object of love.44 This is a tradition that can eas­
ily slide from the hand grenade to the ticking time bomb, from sacrifice 
to torture. Did not Isaac experience a kind of torture as his father pre­
pared the sacrifice? For love of die state, we not only die but we injure 
and kill.

This tradition of sacrifice is one into which our practice of citizen­
ship squarely fits. It draws equally on an idea of revealed truth—“We

whether its demise would be good or bad, just as we cannot make a 
judgment of whether its past has been good or bad. Every' actual con­
struction of the social imagination is bad compared to one that we 
might imagine to be better, but that is just playing games with history. 
Would the West have been better off without the sacrificial imagination 
of the political? Why stop with politics? How about religion or capital­
ism? When we ask such questions, we imagine everything else staying 
the same but for the elimination of one set of practices and beliefs. This 
is like asking whether I would have been better off had I been born in 
a different era or a different country'. At best, it is nonsense; at worst, it 
is a failure of intellectual courage masquerading as idealism. To those 
in thrall to the sovereign, the sacrificial demand simply is the way the 
world is. The force of sovereignty is not different, in this respect, from 
the force of gravity—or, more pointedly, from the fact of death. We can 
imagine a world without gravity, and one without death, but that is not 
our world.
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hold these truths to be self-evident”—and on love of the nation. The 
sovereign is, as Lincoln explained, constituted by those who hold these 
truths to be self-evident. This “holding forth” is not merely belief in 
their truth. Belief that these are correct moral propositions is not 
bound by national borders. Liberal states are in general agreement 
about the fundamental principles of a constitutional order. Such agree­
ment by itself, however, does not constitute a political community. 
Americans and Canadians share a common belief in liberal principles; 
they also live in close proximity to each other and freely interact in pri­
vate life. They are not, however, members of the same political com­
munity because such a community arises only out of a holding forth in 
the pledge to sacrifice. Americans and Canadians do not pledge alle­
giance to the same sovereign.

None of this means that our lives are ordinarily filled with dreams of 
martyrdom, although that can emerge under certain circumstances. It 
does mean that such sacrifice appears at the edge of possibility; it is a 
not so suppressed memory of the future. We remember past sacrifices 
as future possibilities. We might be “conscripted” to sacrifice for the ob­
ject of our love. In that case, we would not be unwilling conscripts, even 
though we might be undesirous of that role. We would show ourselves, 
we hope, capable of sacrifice—of course, not everyone and not all the 
time. But such is the national ethos of the political, and we will not un­
derstand the political situation in which we find ourselves without be­
ginning here. The young dream of being heroes while their parents 
hope that the occasion does not arise. That dream contributes to the 
militaristic edge of our own republican tradition, which was very much 
alive in the imagination of the American founders, who did seek fame 
through action. They put the possibility of sacrificial service at the cen­
ter of their romance of the political.45 We go wrong, however, to focus 
on this romantic longing. The demand for sacrifice can expand to the 
entire citizenry, and it might not be romantic at all.

Liberalism, despite its claim to express a normative order derived 
from reason itself, is the “fighting faith” of particular communities. The 
liberalism that supports faith is never free floating, any more than 
Athenian democracy was without borders. We are attached to our liber­
alism, not to liberal systems wherever they appear. Our Constitution, 
Americans believe, is both the product of the new science of govern-
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ment and a “sacred” expression of the will of the popular sovereign. 
The former is universal; the latter is not. Our nation was “brought 
forth” by our “forefathers” not by John Locke.46 We are the inheritors 
of their sacrificial acts. When American children learn that it is a polit­
ical virtue to “defend to the death” the right of someone to proclaim an 
idea with which they deeply disagree, they are not thinking of a global 
market in free speech.4' They are thinking of the character of the com­
munity to which they are attached through a political imagination that 
includes, at its border, the idea of their own sacrifice. Free speech as a 
legal ideal remains just that—an idea—until someone is willing to take 
up the burden of sacrifice to make it real. To take up that burden is to 
found, or to refound, a political community. Wien Jefferson writes, 
“We hold these truths to be self-evident,” the politically important as­
pect of the proposition is the “we hold,” not the propositional content 
that is the object of that act. As long as the “we” holds, the popular sov­
ereign continues even as citizens debate what exactly is included in 
these self-evident truths.48

The state begins with a showing forth of the sovereign—the found­
ing pledge. That showing forth is always self-evident to those in its 
grasp. The truth of revolution is self-evident not in the sense of taken 
for granted but in the sense of revealed. Self-evidence moves in the di­
mension of the sacred, not the rational. We may be convinced of the 
truth of many propositions, but they do not found a political commu­
nity. Even communities with substantially similar constitutions do not, 
for that reason, become indistinguishable; they do not necessarily even 
become friends. The sacred is self-evident because there is no test of its 
truth apart from the character of the experience itself. It is fundamen­
tally incommensurable with propositional claims in the same way that 
all religious truths are incommensurable with ordinary language. My 
god is never “like” your god. It is either wholly the same or wholly dif­
ferent.49 One either falls within the experience of the sacred or one 
does not. The mutual experience of the self-evidence of the sacred 
leads to the reciprocal acknowledgment of the pledge.

We cannot explain how or why it is that an individual finds some 
group, person, or idea worthy of sacrifice. It is not the reasonableness 
of the idea that grounds its transcendent quality. Sacrifice never makes 
sense within the terms of our ordinary lives—that is the whole point. It
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is ground never consequence. There is no justification of love, no ar­
gument by which I can deduce what I love or should love. There is no 
calculation by which I can determine whether I am better off with love. 
Love, personal or political, can be full of pain and tragedy. Indeed, it is 
inevitably touched with pain. All that can be said is that this is where 1 
find a claim so powerful that I take my stand and can do no other. Here 
is where I find myself, and without taking up this idea fully and com­
pletely I would not be who I am. Indeed, the risk is that I would not be 
anyone at all.

This link between revelation, love, and sacrifice explains why we are 
so quick to speak of “truth” in all of these contexts. This is not the truth 
of an empirical proposition but the “truth that sets you free.” Truth 
here refers to the objective character of a transcendent value. These 
truths are always “self-evident.” Truth—whether the truth of Christ or 
the truth of the popular sovereign—is realized in the giving up of the 
finite self. In politics, that giving up—sacrifice—takes the form of a will­
ingness to kill and be killed. We must literally “make something of our­
selves”; we must make of the body a signifier, transforming our identity 
from body to idea. The word must become flesh. We give ourselves over 
to an idea that is revealed to us as a truth that tells us who we are and 
must be. Failure to live—and die—in accordance with this truth is felt 
as if it were to accept the conditions of the slave, which are always the 
opposite of those of the citizen. The Jews literally lived as slaves until 
they were brought forth by the truth God revealed to Moses. They had 
to be that truth. The American revolutionaries continually accused 
king and Parliament of treating them as if they were slaves. Slavery 
figures in the revolutionary imagination as a failure to take up the bur­
den of sacrifice. Dignity begins only with the willingness to give up die 
body. The slave, Hegel argued, chooses life over death. This is one of 
the oldest and most enduring legacies of the West: true life begins only 
with the acceptance of death. A person is a slave just as long as he fails 
to take up the cause of his own freedom by embracing sacrifice.50

Men of goodwill are continually attracted to the idea that they can 
create a new form of political order simply by setting forth their vision 
of a rational constitution. But the problem of politics has never been 
the absence of reason. Individuals are always present who actively imag­
ine a perfect politics of reason in one form or another. The problem is
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Ritual and Contest

that these ideas fail as politics because they are not the object of any­
one’s will. No one will take them up as a project for which they are will­
ing to sacrifice. Until then, they are literally dreams: insubstantial imag­
inings. These ideas might be demonstrable, but they are not self- 
evident.

Broadly speaking, Western sacred practices take two forms.51 One form 
links the sacred to ritual; the other links the sacred to a sacrificial con­
test. At stake are competing forms of access to a transcendent meaning. 
The Catholic Church remains an example of the former: one is born 
again in die body of Christ only in and through the rituals of the sacra­
ment. The foundation of the Church is a sacrifice that the faithful view 
notjust as paradigmatic but as one in which they must participate. That 
participation is mediated through ritual. Absent the institutional struc­
ture of ritual, the host is only bread. Outside the rituals of the Church, 
the body remains firmly bound to the world of death that characterizes 
all that is material. Such ritualized access to the sacred stands in con­
trast to that immediate presence of the sacred celebrated in forms of 
charismatic Protestantism. The immediacy of the sacred presence, 
which is always felt as a contest with the ordinary state of fallen man, 
takes a particular agonistic shape in Western political culture. Here the 
heroic personality models the ethos of sacrifice as killing and being 
killed.52

The two forms can be hard to distinguish in any particular case. 
Nevertheless, certain broad characterizations are possible. Both share 
an aspiration for overcoming the limits of finitude. Ritual, however, de­
nies the individual subjectivity from the beginning. We don’t remem­
ber the names of those who participate in a ritual. The giving up of the 
self is a precondition of entering into the ritual process—confession 
before grace—whereas that giving up is the outcome of the agonistic 
contest. Ritual is an activity directed from without; it follows a script. 
Because it follows a script, it becomes the object of its own self-reflec­
tion. There is no ritual that does not generate a theology. Without an 
external script, the heroic contest has a uniqueness about it: it is bound 
to particular circumstances. The heroic sacrifice is a test in which fail-
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ure is a possibility as well as a matter of personal responsibility. The 
speech of the sacrificial contest shares the immediacy of the practice; it 
is rhetoric—poetry, praise, or memorialization—not theory.

Ritual is a mediated form of sacrifice. Mediation allows not only the 
theorizing of reason but also the displacement of that destruction of 
the self, which is sacrifice. It also allows security: the faithful know when 
a ritual is complete, for it contains its own measure of success. The con­
test, on the other hand, is an unmediated form of sacrifice: the com­
batant kills and is killed. He realizes in his own body the presence of the 
sovereign in the act of sacred violence. The unmediated exchange of 
life and death in the contest actually makes problematic the combatant 
who fails to die.53 Lacking assurance of ritual transformation, those 
who live may lack proof of their sacrificial identity. Wien others have 
died, they will ask themselves—and others will ask of them—the mean­
ing of their survival. Did they give enough? In a sacrificial culture, life, 
not death, is problematic. We puzzle about the suicide bomber in Iraq, 
but he is no different in his agonistic character from the numberless 
American citizens who have made the “ultimate sacrifice” for the na­
tion. Their death registers as the life of the sovereign.

According to Rene Girard, ritual develops in order to displace the 
cycle of violence—of killing and being killed—that arises out of the 
first act of killing. The ritual acts as a symbolic affirmation of sacrificial 
violence while containing its spread.54 Girard’s account, in my view, is 
too totalizing and mechanical; it is not sufficiently responsive to the 
meanings realized in and through the violence itself. Yet the distinc­
tion between the unmediated violence of the contest, on the one hand, 
and ritual, on the other, must be observed if we are to understand our 
own culture of political meaning. Girard is right to emphasize die way 
in which ritual closes down violence while the contest opens up vio­
lence. He does not, however, pay enough attention to the sacrificial 
character of the contest, for it, too, is a form of sustaining the presence 
of the sacred.

American political life appeals to both forms, the ritual and the con­
test. Generally, however, it keeps them separate.55 One defines the 
edios of the rule of law; the other, the ethos of popular sovereignty. We 
practice a form of unmediated sacrifice in the commitment to political 
violence, which can demand of each of us the heroic act of killing and
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being killed. The ordinary citizen who rises above himself to become 
the site of violent self-sacrifice is one of our most popular national nar­
ratives. The story we want to hear is that of heroic transformation mov­
ing the ordinary citizen—farmer, laborer, student—to a sacrificial per­
formance. We see constant efforts to memorialize the individual actor 
in his sacrificial death. The heroic act of sacrifice is always unique and 
always beyond the law. As I have argued, law, even the law of the bat­
tlefield, can never quite demand individual sacrifice.

That law has elements of ritual is obvious—for example, the behav­
ior of the judge and jury, the procedure of courtroom argument, and 
even the structure of the courtroom. Nevertheless, the significance of 
ritual is often overlooked in considering the ground of law. Instead, we 
see the legal order as an expression of reason. We imagine the end of 
law to be individual well-being and legal rules to be a means to that 
end.56 As participants in a culture of law, we see law through the frame 
of its own self-understanding or what I have elsewhere called auto-the- 
ory.”57 This view of law is not wrong; it is just incomplete as an account 
of our investment in law. We do locate our hopes for the ordinary 
benefits of political security in the rule of law. After all, part of the point 
of ritual—religious or political—is to relieve the pressure for sacrifice 
and thereby make it possible for individuals to go on with their ordi­
nary lives.58 Religion, too, promises individual well-being and the secu­
rity of daily life. It does so by routinizing the sacred, which means ritu­
alizing—that is, creating mediated forms of access to—the sacrificial. 
Law follows this same pattern.

The judge offers a paradigm of the function and meaning of the 
rule of law as ritual. He personifies the sacrificial conditions required of 
a system of ritual. This sacrificial demand is most evident in moments 
of transition, for example, in the American process of judicial 
confirmation.59 The nominee must publicly disavow his previous opin­
ions, interests, and connections. He must promise to bring none of his 
prior self to his future role as judge. He gives up his former self and 
puts on the judicial robe. Only when he has done so can he appear to 
speak as a representation of the sovereign voice. This is not just the cre­
ation of a legal priesthood; it is a paradigmatic performance of a com­
mon ritual of citizenship under the rule of law. The court offers this 
ideal of symbolic sacrifice in and through law when it seeks to avert tl
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literal violence of political conflict—for example, it recently asked all 
those opposed to abortion to give up their personal views for the sake 
of the rule of law.60

Those who claim that there is no politics beyond law, and that the 
ground of law is reason, have failed to grasp the continuing role of 
sacrifice and the sacred in the modern state. Not even the rule of law 
rests on reason alone. The Constitution operates as a sacred text. It is 
not just a particularly successful effort to establish the rule of reason. It 
is grounded, on the one hand, in the act of sacrifice that begins with 
the Revolution and, on the other, in rituals of self-denial maintained by 
our legal institutions. Both grounds lead back to a vital idea of sover­
eignty as a source of the sacred. That our law has, for the most part, 
been successful at relieving this pressure by localizing the violence of 
the state—for example, in the penitentiary—and mediating sacrifice 
does not mean that it can absorb and mediate every form of sacrificial 
violence. We cannot set the limits in the abstract. The question of tor­
ture in response to terror is just the question of where the mediating 
function of law ends and the politics of sovereignty as unmediated 
sacrifice begins.

Traditionally, the political space beyond law was the domain of war. 
That is the space from which the contemporary phenomena of terror 
and torture emerge. The legal theorist’s understanding is exhausted 
when he describes torture and terror as “illegal.” This is true but trivial. 
It fails even to take up the nature of the political imagination that sup­
ports these practices. Theorists fear that any effort to take up a phe­
nomenology of the political could have the effect of legitimating what 
they view as political pathology, which is understood as the pursuit of 
emotion in place of reason, of violence in place of well-being. On this 
understanding, religious sensibilities, including revelation and 
sacrifice, have no place in politics. This vision of the nature of political 
order fails as a description of modern political practices precisely be­
cause it has no idea whatsoever of sacrifice as the realization of the sov­
ereign presence. In fact, liberal states—and particularly the American 
state—have been deeply committed to a sacrificial politics of sover­
eignty in its unmediated, agonal form.

A state that no longer thinks of itself as capable of demanding a life 
has passed out of the political ethos of modernity. The narrative of such
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a slate can no longer invoke the myth of sacrifice or the experience of 
revelation. The politics of revolution and die dynamic of sovereignty 
give way to an idea of a global order of law as the rule of reason. Law is 
no longer a mediated form of sacred presence, pointing back from 
Constitution to Revolution, but a forward-looking, ever-expanding or­
der of markets and human rights. This postmodern state, which no 
longer imagines a place for sacrifice, must conceive of itself as an in­
stance of a global order because it cannot imagine its borders as mark­
ing a distinction between self and other that might have to be de­
fended. It has given up the distinction of citizen and alien for a 
cosmopolitan idea of contractual partners. It no longer regards the 
border as a place of life and death because nothing is at stake internally 
that cannot be equally realized externally.61 It no longer imagines its 
revolutionary past as anything but a developmental stage on the path to 
globalization. It thinks of its constitutional powers as an aspect of an in­
ternational legal order. The state has become a function of the global, 
inverting the classical idea that international law is a product of state 
sovereignty.62

This is the dream of a rational politics that emerged from the severe 
trauma of the twentieth century’s great wars. It is the equivalent of the 
dream of a religion within the limits of reason alone that emerged after 
the great religious wars of the Reformation. What is not clear is 
whether this is a dangerous or an idle dream. The danger is captured 
in the ticking time bomb hypothetical: the bomb goes off. Until the 
bomb goes off, we can dream of a world with political order but without 
politics. Once it goes off, we go to war, if not after the first, then after 
the second. We return to a politics of killing and being killed—a poli­
tics that the imagination never fully left behind.

The Rhythm of American Political Life

The difference between the social imaginaries of sovereignty and law is 
well illustrated in American history, where we find a regular, rhythmic 
movement between the two. The Declaration of Independence is a vio­
lent act-an act of war—that gains its power from the mutual pledge of 
sacrifice- to oledge one’s life. The Declaration appeals to the language 

’ P irevident truths.” There is no way to get from a politics 
of revelation: “self-ev
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that has fallen into a state of “slavery” to a new politics of truth without 
the demonstration of a willingness to sacrifice. While a large part of the 
Declaration is taken up with an account of the failed efforts to achieve 
reform through legal mechanisms, the Declaration supersedes those ef­
forts. It marks an end and a beginning: an end to one legal order and 
the birth of a new sovereign. The link between self-evident revelation 
and sacrifice is literally acted out in the Revolution. Signing the Decla­
ration puts one into an ethical space of killing and being killed. To sign 
is to transform one’s own identity as well as to redefine who is a friend 
and who is an enemy. Those who make the pledge simultaneously be­
come traitors and free men. They must succeed or they will die, and 
they will not succeed unless they are willing to die.

The Constitution is strikingly different. It contains neither an invo­
cation of revealed truth nor a sacrificial pledge. Violence appears now 
only as a generalized need “to ensure domestic tranquility [and] to 
provide for the common defense.” Apart from the rather opaque Sec­
ond Amendment, no memory of the violent foundation of the state is 
expressed. Unlike the Declaration, the Constitution is not a performa­
tive act at all. It claims to speak in the name of the people, “We the 
people,” but it does not purport to be an actual performance of revo­
lutionary speech. Those who sign it do not put their lives at risk; there 
is no change in their identity by virtue of their signatures. Their signa­
ture is not a personal pledge but a representative act. They are the 
drafters of a proposal that may remain merely that, a proposal for a re­
formed system of governance. They do not, and cannot, claim actually 
to speak as the popular sovereign, for their proposal requires 
ratification. The Declaration is tested in battle, but it requires no fur­
ther ratification. If the proposed constitution fails, however, another 
could take its place or the existing system—however defective—could 
remain. Neither the drafters nor anyone else has a life or death stake in 
the reform effort. Their ends are reformist, not revolutionary: “to form 
a more perfect Union.” There is no new truth to be realized; rather, the 
self-evident truths of the Revolution are to be better embodied in an 
appropriate legal form. The real danger of such moments is not the 
failure of a reform proposal but that the effort might trigger a renewed 
revolutionary moment with a new definition of friends and enemies.63

The Constitution does pass from proposal to institutional reality. It
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becomes the law and, as such, takes for its foundation the sacred mean­
ing of the Revolution. Today we can see the Constitution only as the 
product of the popular sovereign.64 The Constitution sets forth in law 
die revolutionary achievement of a sovereign political presence. It in­
stitutionalizes, and thus mediates, a heroic achievement. Quickly, the 
sacrificial foundation of the constitutional order is tested. Washington 
marches off with an army to put down the Whiskey Rebellion. He dis­
covers that those who object to the injustice of the law—a tax on 
whiskey production—are not willing to go to war against the state. In 
America, Socrates appears as the manufacturer of spirits. We are to be 
a commercial republic, not a nation of philosophers. But even with that 
die law remains a deadly business.

Nevertheless, enemies do exist. In a seeming replay of the Revolu­
tionary War with Britain, a new war breaks out in 1812. Like many wars 
since, this one lacks adequate cause or clear reason. The issues are con­
fusing; it makes little sense to take on the British Empire. The country 
barely has an army or a navy; it has a weak economy and few institutions 
of governance. The opening engagements are quite disastrous—in 
part, a consequence of relying on the leadership of aging Revolution­
ary War heroes. Nevertheless, the nation has a political ethos of sover­
eignty that it will defend in acts of sacrificial violence. What is symboli­
cally intolerable is the British practice of impressment: seizing the body 
of an American citizen for service to the British sovereign. This is liter­
ally that form of humiliation—to be sacrificed for a foreign sovereign— 
that grounds the political psycholog)' of warfare. Impressment is politi­
cal slavery, which must be met with that sacrificial killing and being 
killed that is the condition of freedom and the ethos of sovereignty.65

More important than this lingering conflict with the old enemy, the 
British, however, is die revolutionary instability—the threat of seces­
sion—that continually hangs over die project of law in the nation’s first 
decades.66 Can law fully absorb the sacrificial character of politics? The 
American answer is no. Within three generations, die Constitutional 
order suffers its own revolutionary response in the form of soudiem se­
cession. Once again declaration—now literally of secession, not inde­
pendence—and pledge characterize political experience. The Civil 
War is a new exchange of killing and being killed, of heroic sacrifice of 
self and others. It puts on permanent display the agonistic, sacrificial
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Conclusion: Law, Sovereignty, and 9/11

truth at the foundation of American politics: that a nation with negligi­
ble external enemies will create for itself a frenzy of killing and being 
killed for the sovereign. We are still living within the shadow of those 
sacrifices.

The violence of American politics must be understood as a practice 
of sacrifice for the sake of maintaining the material reality of a tran­
scendent idea, which is the revealed truth of sovereign existence. Thus, 
Lincoln returns to the language of pledge and sacrifice at Gettysburg. 
He again tells the nation of the revealed truth on which sacrifice rests 
in his Second Inaugural. In the end, he becomes the archetypal 
sacrificial figure in American politics.67 No figure is more responsible 
for killing, and none makes a greater sacrifice. He personifies the ethos 
of the political as unmediated sacrifice. For just this reason, law profes­
sors continue to puzzle about die legality of his conduct of the war—as 
if law must be the measure of politics.68

History approximates an ideal of fiction in this narrative. This is the 
pulse of American history: from the order of law to lhe presence of sov­
ereign violence. The ritual displacement of the self under law easily be­
comes the violent sacrificial act for the sovereign. This was the funda­
mental American narrative of the twentieth century, during which time 
the nation existed almost continuously under the threat of war. The 
narrative maintains the constitutional order by simultaneously linking 
it directly to the popular sovereign that revealed itself in the Revolution 
and to the regular reappearance of sacrificial acts of killing and being 
killed over the last two hundred years. This is again the narrative of 
American politics at the start of the new millennium.

The modem legal order often appears as a structure for the realization 
of rights and the production of goods. Arguably there is an increasing 
global convergence on the necessary conditions of a legal order that is 
adequate to meet these ends—for example, protection of property, 
specification of substantive rights, mechanisms for resolving contract 
disputes, protection of civil society institutions, a well-regulated police 
force, and governmental transparency and accountability. If these were 
the totality of the ends of politics, there would be no reason in theory
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why a single order of law could not grow to the limits of the globe. The 
modern project of international law has pursued this goal in a piece­
meal fashion, for example, in the trade regime or the law of the sea. 
But, if die legal order is only a partial view of the larger political char­
acter of the state, this aspiration for global expansion will continually 
confront pressures from a politics beyond law. Traditionally, we called 
that politics “sovereignty,” which is exactly why the pursuit of a global 
order of law has been so determined to cast sovereignty as an empty 
idea, an anachronism, or a pathology.69

Part of the strength of a legal order arises from its insistence on its 
own completeness, its claim that there is no problem that is not subject 
to legal resolution. It takes just a moment of reflection to realize that 
this is only completeness from a particular point of view.70 The order of 
law is a truncated political space. In exceptional moments, the legal sys­
tem itself reflects its own limits. Elsewhere, this is the moment of formal 
“derogation.” The American Constitution lacks a doctrine of deroga­
tion apart from the possibility of suspension of habeas corpus. Never­
theless, we are no less familiar with the idea of the limits of law in the 
face of the political exception. Legal process does not extend to the de­
cision to take up the politics of sovereignty, that is, of killing and being 
killed. The politics of revolution—the mutual pledge—as well as the 
politics of war—killing and being killed—remain outside of law.

To call an act criminal today is to deny it political significance.71 We 
do not speak of a contest between the criminal and the police that is to 
be settled by the appeal to arms. There is nothing for the criminal to 
win because he stands for no idea.72 At best, he can “escape punish­
ment.” Law enforcement, in that case, fails as a practical activity but not 
in its self-conception. The depoliticization of the criminal was, accord­
ing to Foucault, directly linked to new forms of disciplinary power.73 Re­
gardless of whether he correctly identifies the genealogy of contempo­
rary forms of power, he is undoubtedly correct to note that crime and 
punishment are no longer sites for political contestation in the West.

For this reason, the first response of legal institutions to violence— 
regardless of its motive—will be to describe it as criminal. The revolu­
tionary will be called a “common criminal.” Terrorism will be reduced 
to a series of criminal acts: murder, kidnapping, conspiracy, blackmail. 
If terror is a crime, then the response of the state is law enforcement,
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which means the application of force pursuant to legal norms. The po­
lice neither have, nor can they be granted, a license to act outside the 
law. The guards at Abu Ghraib may have thought themselves at war, but 
they were judged as if they were performing a law enforcement role. 
They were prison guards, not combatants. The capacity to measure all 
violence by law, to see it all as crime and law enforcement, is an expres­
sion of the strength of the legal order. Success would mean that the 
rhythm of political life had fundamentally altered, that we had reached 
a “steady state” of law.

The refusal of law to acknowledge violent political ambitions may be 
an effort to render them invisible. Timothy McVeigh was never given 
any political space whatsoever. He was considered a mass murderer, not 
a political actor. Similarly, to label terrorism criminal is to refuse to see 
it as an existential challenge; it is a refusal to regard it as a political act 
at all. But terrorism is such a powerful presence today precisely because 
it asserts an existential threat to the state. This is not a question of mea­
suring the actual threat, which may or may not be serious, but of un­
derstanding the meaning the terrorist conveys. The terrorist who blows 
himself up attacking Israeli targets expresses the idea that Israel should 
not exist. He is not violating the law; he is denying sovereignty. The Sep­
tember 11 attacks targeted the symbols of the United States as the most 
powerful political entity in the world. At issue was not a difference of 
opinion but an expression of disregard for the existence of the state. To 
recognize this is already to move from law to war. Israel has engaged in 
a practice of extrajudicial killing—that is, targeted assassinations. So 
has the United States since 9/11. Both do so because they find them­
selves in a situation of “extrajudicial” dying: political deaths that are not 
murder but sacrifice. Sacrificing for the state creates the license to kill 
for the state. This is neither a legal nor a moral license. Rather, it is the 
familiar form of the sacrificial politics of sovereignty.

The g/t 1 attack immediately posed the question of which narrative 
would frame our response: war or law, counterattack or criminal prose­
cution. The terrorists had already made clear the narrative within 
which they placed their action: they were at war. A suicide attack is al­
ways beyond law. Its metric is sacrifice made literal and complete; it is 
the unmediated violence of the contest. Ideally, there is no one left be­
hind to prosecute. Terrorism invokes a kind of schizophrenic response:
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die rhetoric of crime and the practice of war.74 The modem state lives 
a “noble lie” that sovereign violence has been displaced by law. The 
myth of the social contract projects extrajudicial violence back into the 
prehistory of the state. The myth is “noble” because to some extent 
“saying it makes it so.” Sometimes, however, the tension between the 
myth and the practice becomes an unavoidable problem. The Ameri­
can administration has found itself continually caught up in this con­
tradiction since September 11.

The ticking time bomb hypothetical is difficult precisely because it 
invokes this schizophrenia: law or war? Those who argue vigorously 
against the ticking time bomb example are trying to preserve law as the 
sole framework within which we understand our political life. Never­
theless, to see the issue in these terms—law or war—misreads history 
and fails to understand the character of the political imagination. Law 
exists within a sovereign sphere created and maintained by sacrificial vi­
olence. The rule of law is not coextensive with the political. The belief 
that it could be isjust another dream of men of goodwill. Efforts to sub­
ject the sacrificial ethos of killing and being killed to legal process ex­
press an essential optimism that the failures of reason are only aberra­
tions well within the corrective powers of die law. But, while law may be 
a projectof reason, politics has not been. Contemporary American pol­
itics shows no signs of moving decisively in that direction. Beyond law is 
the politics of sovereignty, where violent sacrifice is the measure of 
meaning, where the inequality between citizen and alien is the first 
principle, where historical memory has priority over legal reform, and 
where the rhetoric of self-evident truth displaces deliberative reason.

Law is a product of the will of the sovereign—“We the people”—but 
it does not exhaust that will. The action of sovereignty beyond law is vi­
olent sacrifice, which is the contest of killing and being killed. There is 
even something monstrous about the idea of juridifying killing and be­
ing killed for the sovereign. Such a project would look too much like 
the Nazis' Final Solution—administrative murder. Legal form and reg­
ularity are not a virtue attachable to every sovereign act. Eichmann’s 
odd appeal to Kantian morality should have taught us that.75

The torture and self-sacrifice that are, respectively, at die heart of 
the ticking time bomb and hand grenade examples locate us in tiiis do­
main of sovereignty beyond law. The law professors’ arguments over
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the ticking time bomb are debates over the attitude law should adopt 
toward that extralegal space of sovereignty. Should law try to fill that 
space? Should it push right up to the border? Can law enter this space 
without appealing to the category of “plenary power,” which does little 
more than denote a space beyond legal regulation. Law would give the 
impression that it controls the boundaries of the plenary, that it decides 
its own limits.'6 But when law goes silent in the ticking time bomb case, 
when it says you may not torture but you may have to torture, is it ac­
knowledging or creating a space of political necessity? In the end, there 
is no distinction to be made.

Arguments over the ticking time bomb for the most part fail to un­
derstand the relationship between sovereignty and law in the modem 
nation-state. All agree that the point of the rule of law is to constrain 
the state’s use of force against those subject to its power. Most worry 
that a failure stricdy to maintain legal control over the deployment of 
violence will undermine the liberal state.77 These are not idle worries. 
When criminality is addressed as an existential threat to the state, a 
regime of law gives way to authoritarianism. This was the path that var­
ious nations in Latin America followed in the 1970s and 1980s. A war 
on crime too easily casts the criminal as enemy. All of this might be 
true, but it does not eliminate the existential dimension of sovereignty.

The abuse of power should not blind us to the most evident charac­
teristic of the last two hundred years of the politics of nation-states: the 
practice of sacrifice, of killing and being killed, for the sovereign. The 
ticking time bomb example takes us right up to the edge of this truth. 
Too often reactions to that truth are forms of denial: either the bombs 
fail to exist or law is fully adequate to the situation. But wars—our own 
and others—are constantly showing us that, regardless of whether the 
bombs are real, law cannot comprehend the course of violent sacrifice 
that carries forward the political project that is sovereignty.
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CROSSING THE BORDER

BETWEEN LAW AND SOVEREIGNTY
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juxtaposing the ticking time bomb and the hand grenade hy­
pothetical poses the question of the relationship between torture and 
self-sacrifice. If I am willing to suffer terrible bodily injury and even die 
for the political community, should I be equally willing to do the same 
to others in order to protect the community? Ordinarily, suffering and 
acting do not stand in a relationship of reciprocal implication, morally 
or legally. I might, for example, be willing to give up a kidney for a 
friend or family member, but that does not mean I am willing to take 
one from an unwilling donor. Similarly, I might be willing to give up a 
meal to someone in need, but I am not willing to steal from another for 
the same purpose. Strikingly, even my willingness to give up some­
thing—a kidney or a meal—for someone does not give me a right—le­
gal or moral—to demand one when I am in need. It does not even give 
me a right to demand reciprocity from my previous beneficiary, al­
though under certain circumstances such “gifts” might create an ex­
pectation of response.1

Insofar as personal sacrifice enters into the modern legal regime, it 
looks like a unilateral gift. Stripped of a context of informal rules of ex-
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change, sacrifice does not create rights or obligations. Before it can do 
so at law, it has to take on a quasi-contractual form—for example, in the 
doctrines of unjust enrichment, promissory estoppel, or implied con­
tract. My willingness to sacrifice, accordingly, does not ordinarily give 
me rights against anyone else. Yet, in the context of political violence, 
our ordinary intuition of asymmetry between suffering and acting 
seems to miss the normative order of the exceptional situation. Wien 
we turn to the defense of the state, we find just the reciprocity that the 
legal order denies: sacrifice is inextricably linked to inflicting violent 
injury, being killed to killing.

Regularly, the state places its citizens in a position in which the will­
ingness to sacrifice life stands in a reciprocal relationship to the license 
to kill. The ethos of the battlefield, including the combatant’s immu­
nity, rests on just this principle: a license to injure and kill is granted to 
those who suffer the risk of injury and death.2 Approached from this 
perspective, the two examples of the ticking time bomb and the hand 
grenade are deeply interconnected: the willingness to throw oneself on 
the hand grenade creates a license to inflict injury and death. It is not 
just that the willingness to sacrifice creates a psychological willingness 
to injure in the form of revenge or preemptive action. Killing and be­
ing killed here work in the dimension of political culture, which is both 
normative and objective. It is a literal license to kill. Acting on this li­
cense is not just excused; it is demanded and celebrated. It is political 
duty, not personal interest.

Killing and being killed is a demand that only the state can make on 
its members. It is the “sovereign prerogative” to demand a life. To act 
on that demand is more than accepting a delegation of sovereign 
power. It is to participate in sovereignty; it is to be as an instance of the 
sovereign. A sacrificial politics is not one in which I get something in re­
turn for offering up my life. One hundred years ago, Hubert and Mauss 
argued that sacrifice is misconceived as an exchange with the gods. 
Rather, sacrifice is a means of consecrating, of participating in the sa­
cred.3 Short of that, sacrifice is either suicide or murder, which is ex­
actly how it will appear to those not enthralled by the sovereign god of 
the sacrificial community.

The problem of the torturer is not that he injures for political rea­
sons but that he has not crossed the border from law to sovereignty. 
The torturer acts as if he is at war, inflicting injury for the sake of a con-



CROSSING THE BORDER BETWEEN LAW AND SOVEREIGNTY 133 r
E
-

fession of defeat, but he does so within the borders of law. Accordingly, 
he remains outside of the sovereign ethos of violent reciprocity. Exacdy 
for this reason, when perceptions of risk differ, there will be conflicting 
claims over whether an act of violence is torture or combat.

Torture is a form of riskless warfare, which is always ethically prob­
lematic.4 The torturer injures without accepting the reciprocal burden 
of injury—a paradigm of illegality. Surely, however, it is not enough to 
view die torturer in isolation and ask whether he, at the moment of ac­
tion, faces a sacrificial demand. The combatant whose role is to launch 
missiles or drop bombs may not be personally at risk. Similarly, die tar­
get need not be someone who is immediately threatening injury-—for 
example, combatants may be attacked even while sleeping. In both di­
rections, die risk runs to the group of combatants of which the actor or 
victim is a part and, through them, to the nation. The individual bears 
the sacrificial demand as a part of the sovereign. It is not any risk of in­
jury or death but the life and death of the political entity that must ap­
pear to be al stake. This is the power of the ticking time bomb example. 
It asserts that the torturer is indeed at risk for die bomb is an attack on 
the sovereign. When we don’t believe there is a bomb or we don’t be­
lieve it constitutes a threat to the sovereign, then we see die direatened 
injury as the illegal act of torture.

The same dynamic of risk and no risk by which the torturer places 
himself inside and outside of the reciprocity of combat is visible with re­
spect to terrorism. The suicide bomber literally sacrifices himself; he 
has adopted a form of warfare that allows him to display the reciprocity 
of killing and being killed characteristic of sacrificial violence. He may 
adopt this form of violence for purely tactical reasons, judging conven­
tional forms of warfare to be futile given die asymmetry of resources. 
Nevertheless, his act of sacrifice places him in an entirely different cat­
egory from the terrorist who causes injury but does not expose himself 
to reciprocal injury. For just this reason, there has never been universal 
condemnation of terror as a form of warfare, and the suicide bomber is 
a particular object of respect in much of the world. The terrorist as 
combatant in the wars of decolonization and liberation has been cele­
brated. He is condemned only when he crosses into the domain of risk­
less killing—for example, targeting soft, civilian targets and not expos­
ing himself to the possibility of reciprocal violence.

The reciprocity of killing and being killed has nothing to do widi



SACRED VIOLENCE134

J

agreement between the combatants. There is no meeting of the minds 
between particular combatants or between their respective states by 
which each grants the other a right to use deadly force. The decision to 
go to war usually results from a failure of agreement or a unilateral act 
of aggression.5 The warrant for violence derives from the sovereign, not 
from the enemy either individually or collectively. That warrant, how­
ever, has nothing to do with a contractual relationship between sover­
eign and combatant. There is, for example, no distinction to be drawn 
between voluntary and compelled sacrifice. The conscript’s death on 
the field of battle is no less a political sacrifice than that of the volun­
teer. The hand grenade example is not specific to combatants: the 
grenade can appear before anyone and at any time. This, for example, 
is die way in which United Flight 93, brought down by the passengers 
on 9/11, has been interpreted. Legal conscription is only a regularized 
form of a relationship that is always an implied possibility—a back­
ground condition—of popular sovereignty.

Western politics has expressed the same fundamental faith as West­
ern religious practice: only by demonstrating a willingness to die does 
one participate in the sacred. This is the reciprocity of being sacrificed 
and sacrificing. If the aim of the political community were to exit die 
domain of death that is the Hobbesian state of nature, a sacrificial pol­
itics would be a logical contradiction. At the moment the state de­
mands my life, Hobbes thought it exceeds the terms of the social con­
tract with which the citizen must comply.6 Experiencing a threat of 
death from the state—indeed, a threat of a short, nasty and brutish 
life—men are back in die Hobbesian state of nature. If so, they are free 
to flee the community and start over elsewhere—exactly the option 
that Socrates rejected. If the state is approached as a means to individ­
ual well-being, then neither sovereignty nor sacrifice will ever appear. 
We will be left with a theory of law diat never reaches the experience of 
the political, which is just what liberal political theory has offered for 
diree hundred years.7

A sacrificial politics is one in which the violent destruction of die 
self is the realization of the transcendent character of the sovereign. 
The infinite value of the sovereign displaces the finite value of the in­
dividual. That displacement is the violence that creates meaning: 
sacrifice. This is the violence at stake in both the ticking time bomb and
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Transgressing the Border

Time

The border is the point of contact between these two forms of the po­
litical imagination: the rule of law and the politics of sovereignty. It is si­
multaneously the point at which the existence of the sovereign is at is­
sue and law has its origin. This makes the border an inherently 
dangerous place. Borders operate both temporally and spatially. The vi­
olence of the former is revolution; the violence of the latter is war. At 
both, the sign of the sovereign presence is sacrifice.

the hand grenade examples—violence that is neither legal nor illegal 
but beyond law. Sanctified by sacrifice, the individual gains the sover­
eign power to take life.

Sacrifice as an act of creation through desUuction is simply invisible 
to the law. Legal rights generally give the bearer either a right to ex­
clude—for example, property or privacy—or a right to demand some­
thing—procedural or substantive—of the state or another person. The 
sovereign claim is wholly violative of the ordinary rights to life, prop­
erty, procedure, and privacy that protect the person from state intru­
sion. The modern nation-state includes both of these moments: a sym­
metry' of killing and being killed whenever sovereign existence is at 
issue and an asymmetry of rights and exclusions within the legal order. 
Negotiating between these two logics is a problem for both theory and 
practice. The problem, to use the terminology from the last chapter, is 
to negotiate back and forth between the pledge and the constitution, 
between the border and the interior of the state, between the ethos of 
sacrifice and that of law. This is a twofold problem of transgression and 
separation. When sacrificial violence occurs within the domain of law, 
we speak of torture and terror.

Violence is inseparable from revolution because revolution only begins 
with the rejection of the possibility of reform through legal processes.8 
Revolution is change outside of law. The revolutionary goes beyond the 
civil disobedient even though the actions of both will be identified as 
criminal by existing legal institutions. The revolutionary, however, re-
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jects the right of the government to label his behavior criminal and, ac­
cordingly, rejects its right to enforce that law. His fundamental chal­
lenge is not to particular laws but to the government’s claim of the sov­
ereign authority to use violence. The revolutionary always claims to 
speak in the sovereign voice—the voice of the people. He shows forth 
the sovereign character precisely in his willingness to sacrifice. A revo­
lutionary unwilling to sacrifice himself is not imaginable as a serious po­
litical actor. We can, of course, imagine revolutionaries committed to 
nonviolence—they will sacrifice themselves but not injure or kill in re­
turn. This is the powerful presence of the Christian imagination, which 
shows us the priority of suffering in the construction of meaning.

The revolutionary founding of the state violates two fundamental 
moral commandments—the prohibition on worshipping new gods and 
the prohibition on murder. The sovereign appears as a new god, and 
for the sake of that god the citizen enters into a sacrificial space of 
killing and being killed. The violation of these norms takes us very close 
to the place of terror and torture in the politics of sovereignty. The ap­
pearance of the sovereign terrorizes. That appearance always conveys 
something of the mysterium tremendum. It condemns the existing or­
der as fallen—or, in political terms, illegitimate—and threatens its de­
struction. Nothing, I imagine, is more horrific than living in the midst 
of the revolutionary birth of a new sovereign. War may be as terrifying 
as revolution, but terror has a special place in revolution because 
revolutionary violence extends across the entire populace. No one is 
excused from a revolution. The distinction of combatants from non- 
combatants can get no foothold.

The French label a moment in their revolutionary process “the Ter­
ror.” That moment has been repeated in numerous revolutions ever 
since. Revolutionary violence can become an end in itself because no 
normalized institution, no ordinary course of living, appears adequate 
to embody this new, sacred force of sovereignty. Even the less violent 
American Revolution terrorized large elements of the population: little 
kindness or legal regularity was extended to loyalists or those suspected 
of being loyalists.9 More recently, the birth of Israel was accompanied 
by the terror of Irgun and the practice of ethnic cleansing. These prac­
tices of terror were widespread in the process of decolonization. Not 
surprisingly, the leaders of the Cambodian and Iranian revolutions had
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spent their exiles in Paris. More recently still, the violence of the former 
Yugoslavia demonstrated the potential for revolutionary terror that re­
mains in Europe itself.

If successful, this moment of terror is recorded as a moment of tran­
scendent significance in the state’s narrative. There is no memory of 
failure except in the record of the application of law to criminality. Sol­
diers, too, report this double experience of terror and the transcen­
dent as a characteristic experience of the battlefield. Terrorized, they 
are nevertheless touched by the sacred—so much so that what may ap­
pear from the outside as the worst experience of a life becomes, from 
the inside, the organizing point of meaning for an entire life.10 Terror­
ists are supported in their practices and beliefs by the same experience 
of sacred violence. That does not mark a moral equivalence among ter­
rorists and revolutionaries any more than all religions have the same 
moral value even when they rest on a similar experience of the sacred. 
Just the opposite, moral evaluation should not be confused with the po­
litical-theological experience of the sacred. Sovereign violence never 
speaks a universal language of morality.

The sovereign is born in a sacrificial shedding of blood that marks a 
new appearance of the sacred. One knows that the popular sovereign is 
present not by counting the numbers in the crowds but by witnessing 
acts of sacrifice.11 The power of the sovereign is that of taking posses­
sion of the body of the citizen, emptying it of any meaning that it may 
have previously represented, and claiming it entirely. That claim takes 
the twofold form of killing and being killed. Traditionally, the power of 
a god was displayed in its capacity to destroy. Sovereign violence per­
petuates this elemental form of the sacred. Terrorist violence, no less 
than lawful forms of combat, is an insistence that others see the same 
presence of the sacred.

I don’t offer any of this as a prescription for violence in die place of 
nonviolence. The point is not that violence is good but that we cannot 
disavow political violence—and the terror that accompanies it—with­
out disavowing revolution. From the perspective of revolution, the 
choice between violence and nonviolence, even at a moment of great 
political possibilities, can come down to a matter of tactics. The velvet 
revolutions in Eastern Europe were largely tactical successes; the 
protests at Tiananmen and Beirut were not.12
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The revolutionary emergence of popular sovereignty in the West 
was obviously marked by sacrificial violence. Even nonviolent revolu­
tions, however, require a willingness to sacrifice. A revolutionary move­
ment cannot succeed if at the threat of violence die people retreat 
from the public forum. This is illustrated not just by the recent velvet 
revolutions but also by the American civil rights movement. Sacrifice 
was a lingering demand on the American black community, in part, be­
cause the slaves had been freed largely through the sacrificial acts of 
others.13 The Civil War, not a slave rebellion, ended slavery. The change 
of legal rights was not enough in itself, however, to change the percep­
tion of political meaning attached to the black person’s body. Partici­
pation in the sovereign body could not be advanced short of die 
demonstration of a willingness to sacrifice, to bear in one’s own body 
the violence of the state.14 For the nation’s black community, this 
change in symbolic perception began in earnest during World War II. 
It became a revolutionary program with the civil rights movement, 
which was characterized by suffering bodies in the streets. When soudi- 
ern states mobilized the coercive mechanisms of law enforcement 
against the protestors, they created a classic confrontation between law 
and sovereignty. Who stood for the nation became an open question: 
Bull Connor or Dr. Marfin Luther Kingjr.?15

Nonviolence, for King, did not mean an absence of violence. 
Rather, it meant sacrifice: creative destruction. In politics, sacrifice is al­
ways the foundation; dying always has an existential priority over 
killing. The point is lost if one views a political movement only as con­
veying a moral message. Of course, political actors believe in the moral­
ity of what they are doing. But those moral norms are embedded in a 
political experience of sacrifice. At issue is not merely the moral char­
acter of the nation’s laws and practices. Rather, die soul of the nation is 
at stake. The achievement of the civil rights movement was to displace 
the image of the suffering black body from that of the lynch victim to 
that of the political martyr—for example, Medgar Evers and—most im­
portant—King himself.16 These sacrifices are misread and belittled if 
stripped of their political claim to the sovereign presence. They are not 
only representations of injustice; they are a new showing forth of the sa­
cred character of the sovereign. If it is seen only within the lens of a 
claim for justice under law, then the black community looks no differ-
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ent from a community of aliens that might also seek the equal protec­
tion of the law. Sacrificial suffering was about more than such legal 
treatment. It was about that intersection of being and meaning that is 
the politics of sovereignty.

The civil rights movement and the largely concurrent antiwar move­
ment differed fundamentally in their achievement of the politics of 
sacrifice, even though the moral positions of the two were linked. The 
civil rights protesters are remembered as martyrs; not so the antiwar ac­
tivists of the i g6os. One group is memorialized; the other is amnestied. 
There is no memorial for those Vietnam protesters who went to jail or 
those draftees who fled the country. Even if we agree with the moral 
claims behind their actions, they are not memorialized, just as there is 
no memorial for those who suffered the police violence in Chicago in 
the summer of 1968. Marlin Luther Kingjr.’s sojourn in a Birmingham 
jail, on the other hand, is recognized as a form of sacred suffering. The 
letter he wrote there is part of the canon of American political life. The 
suffering in Selma and Birmingham is memorialized in books, films, 
and monuments.

The participants in these “revolutionary” political movements often 
claim for themselves the virtues of the “true” Constitution in the same 
way that the American founders appealed originally to the “rights of 
Englishmen.” But law, constitutional or otherwise, is not a hypothetical 
argument that can be made from the reading of a text. Rather, it is a 
practice linking interpretation to institutional forms of coercive power. 
A court’s interpretation of the text is not authoritative because it is the 
“best” interpretation but because the mechanisms of state authority act 
on that interpretation and not on others.17 Regardless of their legal 
claims, revolutionary actors stand against law; they stand instead in the 
tradition of “self-evident truths.” We know this precisely because they 
are willing to sacrifice themselves in their opposition to the judgments 
of legal institutions. King bases his authority' on a “dream” not a court 
order. His dream is just another way of speaking of “self-evident” truths 
in an age skeptical of natural law. These conflicts do not end when the 
court speaks; they end when the court speaks the “truth.”

Revolution is direct action of the popular sovereign. Short of that, a 
political movement is one only for reform, in which case violence is not 
threatened and sacrifice is not demanded. Reformists seek to mobilize
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Space

III

voters; they do not challenge the claim of the institutions of gover­
nance to represent the sovereign. Liberal states successfully transit 
from revolution to constitution, from the ethos of sovereign violence to 
the rule of law. That transition, however, is never complete, not just be­
cause the revolutionary reappearance of the sovereign remains a possi­
bility but also because sovereign violence threatens as an imaginative 
possibility at the spatial border of the state.

There is nothing liberal about sacrificial violence. When the ends of 
politics move from advancing well-being to sacrifice, we have moved 
from law to sovereignty. Only the sovereign can claim a life; only for the 
sovereign are citizens willing to give their lives. One could abandon the 
World Trade Organization; one could even cause it to break down. But 
there is no conceptual space for a revolution against the WTO, for it 
makes no claim to sovereign authority. At the core of revolution is the 
existential claim of the sovereign to dwell in the state. When all possi­
ble change is seen from within the imaginative matrix of reform, when 
every issue becomes a suggestion for a legislative initiative or a matter 
of litigation, then sacrifice has no place and sovereignty is no longer an 
aspect of political experience.

The popular sovereign makes an appearance that is the origin of his­
tory within a people’s narrative. Equally, every sovereign is attached to 
a land. Traditionally, a sovereign god was always the god of a particular 
place. A universal god is as disturbing a thought as a universal, political 
sovereign. Christianity appears as a religion making a universal claim, 
but in order to make that claim the Christian must engage in self­
sacrifice without sacrificing the other. He must be killed without killing. 
Absent that, claims to universality become just another form of imperi­
alism—the victory of one faith over another. A universal politics of suf­
fering without killing would not be a politics of sovereignty at all. To the 
ordinary political imagination, it looks like nothing more than slavery.

War, like revolution, puts at issue the same existential claim of sov­
ereignty. It does so, however, in the spatial dimension. War begins with 
a transgression of the border. Its end is to push the enemy back across 
the border.18 Not every war is literally fought at the border, but every
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war imagines itself as a “pushing back” of an enemy across a border. To­
day we know that war can as easily take the form of the expulsion of 
peoples—ethnic cleansing—as the movement of borders. These are 
two expressions of the same phenomenon of securing a space of sover­
eignty.

There is an implicit threat of war as long as one can imagine a con­
test across a border. Even today, when advanced technology shapes the 
imagination, what is “star wars” but a technological fantasy of securing 
die borders? The dream of peace remains that of sealing the country 
from any form of cross-border invasion.19 This is why the UN Charter 
models the “inherent right of self-defense” as the response to an armed 
attack across a border.20 It is also why the fundamental principle of the 
postwar, international legal order turned out to be the immutability of 
borders: uli possidetis juris.21 If the charter imagined a world without 
war, then it necessarily had to try to create a world in which borders 
would not be contested. In the first decades of the UN’s existence, this 
meant trying to match borders to a communal imagination of political 
identity—the movement of decolonization. In recent decades, it meant 
to create a transnational sense of identity in which borders were merely 
administrative demarcations—the movement of globalization.

The European Union represents a largely successful shift in the po­
litical imagination of the border. Member states can no longer imagine, 
vis-a-vis each other, a threat across the border. The border ceases to be 
a space for sovereign action; it is merely administrative. The border be­
tween Canada and the United States has long had a similar status: it is 
notjust demilitarized but depoliticized. Once imagination of the cross- 
border threat is gone, problems between states appear as policy issues 
to be negotiated in the same manner as domestic issues. For most of the 
world, however, including the United States in its other relations, this 
borderless world has never materialized. Indeed, the dangers from 
across the border became all the greater with technological advances in 
weapons delivery systems, as well as with the turn to terror as a form of 
warfare.22 In the West, the fear of the terrorist transgression is, for the 
most part, a fear of alien penetration, while in the rest of the world it is 
often a fear of revolution.

The post-Cold War world presented a conceptual puzzle. On the 
one hand, it was to be an era of globalization in which borders would
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no longer function as barriers to the free flow of commerce, ideas, and 
people. An increasingly cosmopolitan identity would expand the hori­
zon of concern beyond the localism of place. The global rule of law and 
the global market were the most important projects of social construc­
tion at die beginning of the new millennium. This idea of a global or­
der that transcends borders was only imaginable, however, to the extent 
that states felt no existential threat. Absent such security, the lowering 
of the valence of borders simultaneously pointed to a global order of 
law and a threat to sovereignty.23 This tension was substantially ignored 
until September 11, 2001. In the aftermath of the attack, however, 
there were immediate arguments that globalization was a threat to na­
tional security. The reaction has been a focus on the border—on 
fences, surveillance, and, of course, the cross-border movement of peo­
ples. To many, that focus seems disproportionate to the actual threat 
from this source.24 The real point is just the opposite: the hysteria over 
the border is not an indication of actual threat but of the imagined ex­
istential challenge to sovereignty. War, including a war on terrorism, re­
quires defense of the borders and expulsion of the alien. This is exactly 
what we have seen over the last six years in the United States and in­
creasingly in Europe as well—not to speak of Israel’s commitment to 
the construction of an actual fence.25

The border provides a geographical representation of the possibil­
ity of the existential threat that is war. Because the border symbolizes 
sovereign danger, it is imagined as a violent place that never fits easily 
into the legal regime. This is true even during periods in which there is 
no explicit, direct threat. For example, the American law of the border 
has repeatedly affirmed the “plenary” power of Congress. Plenary is a 
technical term for identifying points at which political discretion effec­
tively supersedes a judicially enforceable legal regime.26 The ordinary 
rule of law doesn’t apply in this place—so much so that the geography 
of the border is itself destabilized. At law, the border is not a geograph­
ical place: people who literally cross a geographical marker have not 
necessarily “entered” the space of the country.27 They only enter die 
country when they pass from the regime of sovereignty to diat of law. 
The function of the border is symbolic transit. That function may ap­
pear deep within the geography of the national space.28 It may also ap-
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pear outside that space entirely. There is, for example, a tradition of 
understanding flagged vessels as sovereign territory.29

The border unavoidably has this unstable nature, for there is no 
ideal of justice by which we can distinguish between citizen and non­
citizen. This is a political distinction maintained by force and the threat 
of force. Aliens are those who can be excluded at the border; citizens 
are those who can freely cross. Because exclusion and penetration are 
at issue, the border is quite literally a space of life and death.

Wherever the violent act of exclusion occurs, we are at the border. 
There the citizen can be asked to sacrifice himself to maintain the sov­
ereign while the alien quite literally puts his life at risk as he ap­
proaches. The violence of the border, its existence beyond the order of 
law, is nothing other than a recognition and replication of the killing 
and being killed that is at the foundation of the polity. The border is, in 
this sense, the archetypal space of sovereignty, just as revolution is the 
archetypal time of sovereignty. Even the peaceful border between the 
United States and Canada and the somewhat less peaceful border with 
Mexico are remnants of past violence.

The ticking time bomb example places us at an imagined border. In­
deed, the power of the hypothetical arises from its paradigmatic repre­
sentation of the problem of establishing the secure borders that are the 
condition of law. The presence of the bomb represents a breach of the 
border. The jurisdiction of law, represented by the no-torture principle, 
shrinks to the dimensions of the cell itself. The question is whether 
even those borders will be breached. We can defend law, but only in a 
rapidly diminishing space, as the threat of terror appears as if it could 
burst forth anywhere. Thus, the ticking time bomb is a kind of parable 
that asks the central question of modern politics: At what point does 
the domain of law give way to the violence of the border? When are we 
secure enough that violence can be pushed out of sight and we can live 
as if law and politics were coextensive? The hand grenade example an­
swers this question: it shows us the violent transgression of the border 
of the cell itself and, with that, the end of law.

The juxtaposition of the two hypotheticals suggests a kind of politi­
cal phenomenology: law gives way at the border, and citizens are at the 
border when they confront a demand for sacrificial violence. Whether
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The Disappeared

Torture and terror are violent forms of the production of truth: the 
truth of political sovereignty. The task of political philosophy is not to 
condemn their lawlessness but to understand the social imaginary 
within which this political violence not only makes sense but appears 
necessary. That social imaginary is one in which the polity is an expres­
sion of the will of the sovereign, the community rests on an erotic 
bond—not a judgment of reason—and citizen participation in the sov­
ereign is realized through sacrifice. The sovereign has its origin in the 
pledge, the action of the pledge is sacrifice, and the locus of sacrifice is 
the border. Sovereign and sacrifice form a linked pair: sacrifice is the 
transformation of the finite self into an expression of the infinite value 
of the sovereign, and sovereignty comes into existence only through 
the sacrificial destruction of the finite body.32

The subject, or bearer, of sovereignty in the West has moved from 
God to monarch to the people.33 The point, however, is always the 
same. The sovereign is the source of meaning: it is not a means to any 
end apart from itself. It reveals itself in the act of sacrifice. Terror and 
torture are contemporary forms of killing and being killed in the polit­
ical-theological space of sovereignty. We can try to cabin sacrificial vio­
lence by law. Indeed, that has been the project of modern international 
law.34 It has not, however, had great success. In the twentieth century,

an act is perceived as torture or warfare depends on this perception of 
the security of die border.30 Accusations of torture often look unjust to 
the perpetrators precisely' because they do not share the view that the 
space of custody has established secure borders within which there has 
been or can be a return to law. They believe that they are pursuing the 
sacrificial symmetry of warfare—killing and being killed. The dirty war­
riors of Argentina thought they deserved medals for winning the war 
on subversives, not prosecution for violating the law.31 Torture is the 
continuation of warfare within the space of custody. Because terror 
breaches the borders in an indeterminate and amorphous fashion, a 
war on terror will always be mired in ambiguity: Is it torture or combat? 
Torture and terror both exist in this gray zone of transgression when 
sacrificial violence appears within the bordered space of law.
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we had more and more law, but violence always escaped the boundaries 
of law. The forms of violence may be changing in the twenty-first cen­
tury, but the general pattern of more law and more violence looks to re­
main the same.

Today’s war on terror is a confrontation between two political-theo­
logical constructions of meaning, only one of which is Western but 
both of which operate on the same ground of sacrificial violence. Once 
politics enters the domain of sacred violence, conflict takes the form of 
each side seeking to prove the other an idolater—that is, a worshiper of 
false gods, which means a worshiper of nothing at all. The body of the 
enemy must be read as a sacrifice for our god alone. In the classical tra­
dition, defeat was the moment at which all the men were killed, the 
women and children sold into slavery, and the city razed. A people are 
literally destroyed to prove the emptiness of their faith. Today we call 
that practice genocide. The legal prohibition has hardly done away 
with the impulse; it has not even eliminated the practice.

A war on terror practices its own form of victory over idolatry: to dis­
appear the enemy. The general theme is as old as Sophocles’ Antigone, 
which begins with the dead body of Polynices lying outside the city’s 
trails. The issue is whether that body will become the object of tradi­
tional religious ritual. To leave the body unattended outside the walls— 
the borders—is to leave it in an empty space where sovereign power ex­
presses itself in death without memory. Polynices’ body expresses 
nothing except the power of the city to exclude and thus make of him 
nothing at all. What his sister, Antigone, demands out of respect for 
family and religion would, were it to be granted, simultaneously create 
the possibility of political memory.

Similarly, in the contest of meaning over today’s terrorist, the state 
would treat him as less than a common criminal. Criminals remain 
members of the community; they are extended recognition through 
law.35 Like the observance of a religious ritual for Polynices, participa­
tion in the legal process implies recognition and respect. The terrorist, 
however, is to be denied even that much recognition. Best of all, from 
the sovereign point of view, would be to “disappear” him, to remove 
him from the human world of memory. This was no doubt the impetus 
behind the creation of extrajudicial prisons by the Americans after Sep­
tember 11. The state’s end is to leave the terrorist perpetually in the
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space of sovereignty beyond die walls of law. For die United States, that 
space was to be Guantanamo.36

Just as Polynices is left to be eaten by animals, and so made invisible 
in deadr, the modern state would render the terrorist invisible. He is 
denied die visibility of the sacrificial act—that is what it means to be an 
“unlawful combatant.” Invisible, he cannot appear as a martyr for his 
own political faith. The most basic privilege of the lawful combatant is 
to claim recognition for his sacrifice. Each side to a conflict between 
nanons recognizes the reciprocal possibility of sacrifice. This, I have ar­
gued, is war modeled on the duel: it combines violence and recogni­
tion in the symmetry of risk.37 A war on terror lacks this reciprocity. 
Each side seeks total defeat of die other’s god by destroying the condi­
tions of sacrifice. The terrorist may practice his own form of “disap­
pearing”—for example, kidnapping. More deeply, the same symbolic 
exchange is at the heart of terror. By targeting civilians arbitrarily, die 
terrorist attempts to create the conditions of a meaningless death. It is 
a death without the ritual of sacrifice; death as if from nowhere. The 
plane disappears from the radar screen somewhere over the ocean.

The ambition of die terrorist is to demonstrate that there is no bor­
der behind which law can displace sovereignty. Rather, sovereign iden­
tity defines the state at every point. All are potential targets of violence 
wherever they are. Sovereign politics is all about life and death— 
sacrifice and being sacrificed. With that, the distinction between com­
batant and noncombatant disappears. The terrorist practices yet an­
other form of that total war—a low-tech form—which characterized 
twentieth-century violence. Total war, whether by terrorists or armies, 
denies that there is any space apart from the exceptional space of the 
sovereign contest; it denies that law has succeeded revolution or se­
cured national borders. The reciprocal response is to eject the terrorist 
and leave him in the legally unorganized space of sovereignty. The ter­
rorist will die, as the trial court judge recendy told Zacarias Moussaoui, 
“with a whimper.”38 That whimper is the missing voice of any symbolic 
force whatsoever. Like Polynices, he is denied the human.

Disappearance is the direct way of attempting to eliminate the pos­
sibility of a memory of sacrifice. We do not know whether the disap­
peared are alive or dead.39 They are literally removed from tire human 
world of order. To disappear someone is to deploy the personal psy-
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chology of hope—one hopes that the loved one is still alive—against 
the political psychology of faith. It requires faith to see through a mur­
der to an act of sacrifice, to see the infinite informing the violated body. 
As long as one cannot know whether the disappeared lives, hope will 
struggle against faith. More than that, the perception of sacrifice is it­
self tactile. We need to come into contact with the sanctified body. 
Antigone wants to perform the rites of the dead on the body of Polyn- 
ices. The state goes to great effort to obtain the return of the war dead; 
it buries them under the flag. The sacred is not an idea but a presence. 
The tomb of the unknown soldier is not just a memorial; it must con­
tain the body of the fallen soldier.40 The maimed veteran is a kind of liv­
ing memorial that intrudes into our everyday life to remind us of the 
claim of the sovereign on the citizen’s body.

When the mother demands to know her child’s fate, she is, of 
course, also protesting against state injustice. Her demand as a mother, 
however, follows the sisterly demand of Antigone: it depoliucizes the 
contested body. She maintains one form of the human—familial love— 
against the denial of humanity by the state. Only so does she gain a cer­
tain immunity—tenuous as it is. It is tenuous because, as Sophocles ex­
pressed it, we cannot neatly separate the forms of our humanity. Creon 
may exclude Polynices for political reasons but the result is his own de­
struction through the effect of that exclusion on familial love. The state 
fears that the disappeared will be seen as the locus of a sovereign act of 
sacrifice. The mother responds that she wants her child, not revolution. 
But the multiple forms of meaning intersect in the same body, and 
there is no returning of the body to the family that does not potentially 
disrupt the state.11

The sacred, unlike justice, exists only as an experience. There is no 
abstract conception of the sacred against which we can measure partic­
ular instances. We cannot argue about what the sacred should be. 
When we no longer experience the sacred in a particular time or space, 
we don’t say that once the gods were present but they are no longer. We 
think, instead, that there was never anything there but false belief— 
idolatry. There is, accordingly, no memory of the sacred that is not itself 
an experience of the sacred.42 We are either enthralled or we are not. 
When we lose that faith, those who were holy warriors may come to be 
seen as terrorists and torturers. Acting on sovereign truth, they are
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judged by law. If they, too, lose that faith, they may come to the same 
conclusion about themselves.

If the sacred is inextricably tied to experience, then the need for 
presence is a need for the body. It is a need for the thing itself, not just 
the abstract memory. Even Christ must be experienced as a real pres­
ence after his death. It is not enough to have the memory. As a memory, 
he becomes only an example of how to lead a good life. An example is 
always understood by reference to an abstract principle. This attitude 
produces such works as Jefferson’s redaction of the Bible, in which all 
claims of the sacred are removed, leaving only the ethical. Without the 
material reality—the presence—of the sacrificed body, a refounding of 
the sacred character of the political community is impossible. A com­
munity might be re-formed on the basis of a principle of justice; it 
would become an example of the abstract principle. But justice does 
not ground sacrifice. It might be ajust community about which no one 
particularly cared, for it would make no claim on the body.

If power worked in only one dimension, a state that could disappear 
its enemies would have to be judged powerful. It would be acting out 
the first commandment, “Thou shalt have no other gods before me." 
But power works in multiple dimensions, including the order of law: 
“Thou shalt not kill.” To disappear the enemy simultaneously speaks to 
sovereign strength and legal weakness. Such a state can never end the 
exception; it is in a constant war on terror. It is the politics of sover­
eignty once the border has been breached. This is a form of sacrificial 
violence that cannot be spoken within the borders of law. That state of 
exception can be maintained only as long as the perception of an en­
emy’s threat to sovereignty remains vital.

In Argentina, for example, the popular revolt against the military 
junta occurs as a consequence of dead bodies that are recovered by 
their families. The Argentine soldiers who die in the unsuccessful Mal­
vinas war appear as failed sacrifices. The government cannot make 
them sacrificial objects. Instead, the state is seen as the agent of their 
meaningless deaths at the hands of the British. They are killed but not 
sacrificed, victims not martyrs. The Malvinas war shows us a state that 
had the power to disappear victims but lacked the power to invest those 
who died with sacrificial meaning. Killing and dying for the state had 
fallen out of the symmetry that characterizes sacrificial violence. At that 
point, killing—or disappearing—became an extremely weak political
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Law and Sovereignty, Again

Modern law puts the rights-bearing individual at its center: it declares 
his rights against the state, as well as those rights he has against others, 
which the state will enforce. Doing so, the state promises the individual

force, bordering on murder. Without self-sacrifice, there is no license 
to kill. The soldier who kills but does not sacrifice is the torturer.

Some fear that the United States today is approaching a similar po­
sition. It has the power to maintain extrajudicial prisons in which it se­
cretly disappears the enemy terrorist, but it may lack the power to 
sacrifice its own citizens. This is what is at stake in the deaths of more 
than four thousand Americans in Iraq: Are they experienced by the 
larger community as engaged in an act of sacrifice or are they the un­
fortunate victims of poor policy by a government that no longer speaks 
with the sovereign voice?

These political events trace the architecture of a social imaginary 
that spans death, sacrifice, sovereignty, and law. Of course, extrajudicial 
prisons and killings offend the idea of law. To disappear the enemy is to 
make him invisible to law. This is why the “disappeared” became such a 
symbol of the global human rights campaign. Sovereign violence cut 
free from law in all its forms looks like the formlessness of the disap­
peared, who may be alive or dead, who lack names, and who, if the state 
is successful, leave no trace of meaning. This is power as pure vio­
lence—the point at which destruction and creation exacdy coincide. It 
is a modem form of the Terror.

The Argentine experience, however, reminds us that none of these 
descriptive claims refers to facts. Each of these propositions is contested, 
and notjust by the generals, who may really believe that theirs, too, was 
a sacrificial politics of sovereignty.43 The sovereign state cannot exist for 
long in an imperial mode in which violence is separated from faith. Ei­
ther law will extend to these invisible prisons or sovereign faith will as­
sert itself through the perception of a continuing existential threat. The 
privilege of writing the history of the state, including die theological his­
tory of the sovereign, belongs to the victors.44 Victory, however, is only as 
stable as the faith on which it rests. There is no last word. Less than ten 
years after their convictions, the Argentine generals were pardoned. 
Ten years after that, we see a renewal of prosecutions.
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the personal security that Hobbes envisioned as the end for which the 
state comes into being. Individual rights and personal security, how­
ever, cannot provide the frame of reference for understanding the state 
at war. The fundamental feature of war is killing and being killed, the 
desU’uction of life and property, not security. It is as if the state that 
structures itself through law in order to secure individual well-being en­
ters into a parody of itself in which all values, including life itself, are in­
verted. War always borders on the camivalesque.

At stake in war is neither the life and death of the individual nor the 
disuibudon of goods but the existence of the sovereign as an imagined 
reality of transcendent value. The existence of the sovereign is not a 
state of being of individuals or institutions that can be objectively mea­
sured. The scale of an existential threat works entirely in the imagina­
tion, just as a threat to religious belief cannot be measured in actual 
numbers. The sovereign is threatened whenever the perception of 
threat arises. In retrospect, individuals and communities may come to 
believe their perception of the threat was wrong. They wonder what it 
was that moved them to sacrifice, just as an adult may wonder what it 
was that moved him so deeply when he was in love in his youth.

When the killing and being killed of war begins, we see that instead 
of the state offering a means to the end of individual well-being sover­
eignty shows itself as an end in itself. For this reason, there is nothing 
liberal about war.'15 Because liberalism is fundamentally a commitment 
to a politics of reason through law, its ambition will always be to extend 
the rule of law first to those conflicts that can lead to war and second to 
the conduct of warfare.46 To think that war arises from substantive dis­
agreements that can be resolved through law is like thinking that reli­
gious disputes over the locus of the sacred can be resolved in court. To­
day we do not even know how to frame our dispute with the terrorist. 
Nor do we have a Geneva to which we and our potential or actual ene­
mies can retire in order to establish a set of legal rules for the conduct 
of a war on terror.

Nations can go to war even when they have no substantial disagree­
ments over the content of their law. The long wars of Europe, begin­
ning with the religious wars of the Reformation and going right 
through the Cold War, were more like family disputes than conflicts 
over fundamental values. That, of course, does not make them any less
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intense; civil wars often take this form. The American Revolution 
against the British may have been framed initially in terms of rights, but 
postrevolutionary Americans were quickly puzzled over what exactly 
had been the problem with British law.'17 Only over the course of its de­
velopment did die American Civil War come to focus on a difference in 
fundamental values: slavery'. Even here, in light of the continuation of 
racism and Jim Crow legislation after the war, there is reason to doubt 
dial race was at the center of the sacrificial politics that was the war. Of 
course, not all wars are between brothers.'18 The point is neither simi­
larity nor difference; rather, it is that war operates in a different di­
mension from the substantive concerns of a legal order and cannot be 
explained as if it were simply a failure of law. The modernist ideal of 
displacing war by legal institutions that would resolve the disputes be­
tween nations assumes that law and sovereign violence work in the 
same dimension of problem solving. If they do not, law won’t solve the 
problem of political violence.

The killing and being killed of war occur on a symbolic field of 
sacrifice and sovereignty, which simply' cannot appear within the ordi­
nary order of law. We do not enjoin armies; we do not provide just com­
pensation for the property and lives lost.'19 Today we may imagine en­
forcing such an injunction in the form of humanitarian intervention, 
but that is only war by another name.50 Similarly, enforcing a regime of 
compensation is only to require reparations from the losing side of a 
war. There are attempts to bring law into war itself, but for this an en­
tirely new legal regime must be created—one that puts death, not life, 
at its center. This law tells us who can be intentionally killed and who 
can suffer death as a result of collateral damage.51 This is no longer law 
cast in the Hobbesian mode. It is the order of Hell, not that image of 
divine creation that is the Hobbesian Leviathan. If war were not so se­
rious, this law would appear as comedy, specifying the permissible 
boundaries of death and injury.

The justification of a law of warfare is always to minimize the de­
structive consequences of war. But the turn to law for this end is always 
balanced by exactly the opposite turn: to push violence to an extreme 
in order to end the killing as quickly as possible.52 The promise of an 
overwhelming threat of force is that it will not have to be used. We have 
no way of knowing which of these contrary moves is likely to be a more
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successful strategy?3 We do know that, despite the international law- 
making effort of the twentieth century, it was the most violently 
destructive period of human history.

Entire populations can be destroyed within the parameters of hu­
manitarian law. Moreover, humanitarian law will always give way—re­
gardless of what might be said formally—at the moment of an extreme 
existential threat to the sovereign state.51 When Winston Churchill 
spoke to the British nation before the threat of a German invasion, he 
said, “We shall defend our island, whatever the cost may be, we shall 
fight on the beaches . . .” He was not speaking of a fight limited to law­
ful combatants. Rather, he spoke to an entire nation—or even na­
tions—engaged in sacrificial violence: “The British Empire and the 
French Republic . . . will defend to the death their native soil.” 
Churchill captured the sovereign spirit of the modern nation-state in 
pointing to a campaign of popular resistance against an enemy that 
breaches the border: “[W]e shall fight in the fields and in the streets.”5’ 
Ironically, he also anticipated the anticolonial wars of terror that 
Britain and France would face just a few years later.

The motivation for compliance with humanitarian law, when it is 
not the tactics of military reciprocity, is the professional soldier’s regard 
for honor.56 Different cultures locate honor in quite different prac­
tices—for example, the honor of the suicide bomber who takes up a re­
ligious conception of martyrdom. If there is no universal conception of 
honor, then there is no universal ground for humanitarian law. Even in 
the West, we know that, while honor has a place, it is not the dominant 
place when there is a perception of an existential threat to the sover­
eign. Honor, as well as tactical judgments of reciprocity, disappears in 
the face of that contemporary guarantor of sovereign existence: nu­
clear weapons. There is nothing limited and little that is honorable 
about the nuclear threat. The justification is purely existential.

Honor and reciprocity are values easily affirmed in the discourses of 
law. Where they give out, political speech becomes sacrificial rhetoric. 
The nation-state straddles this divide, but it cannot bring the two forms 
of its existence into contact. It cannot speak the language of law to ap­
peal to sovereign sacrifice; it cannot explicitly disavow law for the sake 
of sovereignty. Each form of speech—including the institutions and 
practices that sustain it—must maintain an “acoustic separation fiom
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Acoustic Separation

Metaphorically, the first citizen is Abraham and the last is Christ. All of 
the history of the nation occurs between the sacrifice of Isaac and the 
presence of Christ. This is a mythical rendition of a genuine ambiguity 
between difference and sameness in the political imagination. Abraham 
bears the burden of the sacred within the finite world; Christ bears the 
burden of finite man within the sacred world. Isaac would die for his 
god; Christ dies for man. The sacrifice of Isaac shows us the violent act 
of faith required to sustain a sovereign presence, which continues to 
work through acts of killing and being killed. Christ endures sacrifice 
without accepting the reciprocal license to kill. Breaking the reciprocity 
of killing and being killed, he is the last man.

The Western nation-state exists in a tension between the particular­
ity of Abraham and the universality of Christ. There are many Abra­
hams but one Christ. Because of this tension, there is no politics with­
out a guilty conscience. Our contemporary struggle with the ticking 
time bomb example reflects exactly this guilty conscience. Indeed, 
some argue that the struggle is to be resolved by accepting our guilt; 
follow Abraham but with the conscience of Christ.58 What is not per­
ceived, however, is that this guilt attaches to politics as a kind of meta­
physical condition.

The claim to the universal can no longer take the form of an aspira­
tion for a single religious faith. Still, we understand quite well the pull 
of the universal that stands against all particular claims of sovereign 
faith. Western moral theory has always taught the universality of justice. 
This idea is rooted equally in Athens and Jerusalem. It appeals simulta­
neously to the universal character of reason and to the idea that all men 
are created in the image of God. Today law has inherited this tradition 
of the universal. The modern state purports to base its law on standards 
of liberty, equality, and due process that are of universal application.

the other.5' We can hear only one at a time. The ticking time bomb ex­
ample is a kind of test. Which form of discourse do we hear in the ex­
ample? Wien the two forms are brought into contact, we literally lose 
our political balance. It is as if we don’t know who we are. Can we really 
be torturers? Must we be?
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way that the sacred

Becausejustice is universal, many imagine a seamless movement from a 
national rule of law to a global order of law. No state claims that its idea 
ofjustice is at variance with what it takes to be the “truth” ofjustice. We 
give institutional expression to the idea of universal justice when we 
measure a state’s law against the international law of human rights.

Nevertheless, the state embodies the universal character of law 
within the borders of a very particular historical project. It understands 
itself as sovereign not by measuring itself against an abstract, universal 
standard but by standing within a particular history and at a particular 
place. Sovereignty literally creates a rent in the universal that is beyond 
repair. We kill and are killed for that particular god that is the sover­
eign. We stand with Abraham, not with Christ. We do so, however, fear­
ing that our sacrifices may be a practice of idolatry. Our faith struggles 
against our knowledge of our own contingency.

The sacred erupts into political life in the same 
appears elsewhere—as if from nowhere. It cannot be explained as the 
consequence of a chain of causation that is either temporal or spatial.59 
It is just the other way around: the sacred creates the borders of time 
and space.60 There is no polity without a homeland and no homeland 
without a founding narrative. This space is sanctified by the appearance 
of the sacred, which is preserved in memory by the national narrative. 
Political space, like national history, is created through the willingness 
to sacrifice. It reaches just as far as it has been or will be defended as a 
matter of life and death. Despite the universal aspiration of law, political 
communities exist in a world of polytheism. Each sovereign nation will 
defend its own continued existence against other claims to the sacred.

Judaism introduced the West to the puzzle of the relationship be­
tween universal law and a uniquely “chosen” community. The puzzle is 
replicated in every state that purports to order itself according to uni­
versal truths while simultaneously appearing to itself as a “chosen com­
munity.” We are no better today at understanding the relationship be­
tween justice and the sacred, law and sovereignty, than were the Jews of 
the Old Testament. Revolutionaries may proclaim the “rights of man, 
but the state to which and for which they proclaim these rights comes 
into being by distinguishing itself from others. Indeed, it is the very act 
of declaring—“We hold these truths to be self-evident”—that distin­
guishes one state’s history from all others. Revolutionaries often con-



CROSSING THE BORDER BETWEEN LAW AND SOVEREIGNTY 155

fuse the universality of their insight with the sovereign power they may 
temporarily embody. No one, however, has ever successfully led a world 
revolution. Jefferson, Lenin, and Mao all learned that actual power is 
located in the political life of the sovereign and that world revolution is 
a dream of law unleashed from the experience of the political.

The Universal Declaration of Human Rights did not found a single 
nation. Il is relentlessly universal and therefore is not claimed as the 
founding truth of any particular community. This tension between the 
universal aspiration of law and the bordered character of sovereignty 
creates the familiar dualities of the state. Promising peace, it finds itself 
at war; promising an order of law that will preserve life and property, it 
demands the sacrifice of both; promising equality, it creates the funda­
mental inequality of citizen and alien. The legal order of the liberal state 
rests on notions of equal dignity, a right to life, due process, and equal 
opportunity to achieve material well-being. The liberal state at war, no 
less than other states, denies all of these claims. It, too, will kill and take; 
it will do all of this with no regard for ordinary legal process.

The sovereign state is structurally bound to this internal contradic­
tion. The truth that it holds forth as self-evident has a universal aspira­
tion (“all men are created equal”) at precisely the same moment that it 
founds a particular community. Liberal states, no less than others, are 
caught in this contradiction. Insofar as they are liberal, they proclaim 
principles and values that they hold to be of universal significance. In­
sofar as they are states, they are bound to a very particular time and 
place. This tension produces the dual commitment to the rule of law 
and to political sovereignty. Both sides of the tension produce a vision 
of an absolute: the universal claim of justice and the sacrificial claim of 
sovereignty. When forced to confront this tension directly—for exam­
ple, in the ticking time bomb example—we lose our way. We cannot de­
cide on which side we stand: with Abraham or with Christ?

This conflict cannot be resolved. It can only be managed, first by 
practices of acoustic separation—we see and speak from only one per­
spective at a time—and second by rituals of stabilization—mainte­
nance—when the two sides have come in contact. To disappear the en­
emy can be thought of as a dramatic form of acoustic separation. It is 
the practice of sovereign killing literally hidden from legal perception. 
Citizens “know and don’t know” that sovereign power is being exer-
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cised beyond die law: diey know it, but they need not confront it. Or at 
least diey need not acknowledge it until the alleged enemy includes 
their child, friend, colleague, or comrade. Polynices may have been the 
enemy, but he was also a brother. When those lines cross, the sovereign 
claim will be judged from the perspective of law. What had appeared as 
an act of war will now be redescribed as “extrajudicial killing.” The self­
described warrior becomes the murderer.

A successful state knows how to maintain both law and sacrifice. It 
knows how to keep them acoustically separated and how to negotiate 
the line between the two. Most important, it knows who its enemies are. 
The perception of die enemy invokes the sacrificial imagination, which 
makes possible the double-sided violence of killing and being killed.61 
A government may have the legal power to declare war, but it has no 
similar declaratory power to create an enemy. Every act of identifying 
an enemy is fraught with risk, for if the populace fails to see tiiat person 
or group as the enemy, it will see only murder, not sacrifice. True ene­
mies can be sacrificed in a display of sovereign power, but it is certainly 
not the case that anyone who is sacrificed becomes the enemy.62 The 
possibility of failure is built into the very idea of acoustic separation— 
that which cannot tolerate contact may, in fact, come into contact. 
When the victim is not the enemy, his death becomes murder and die 
agent of that death is a murderer.

The imaginative limits on sacrificial violence are very much at stake 
in the contemporary' criticism of the U.S. intervention in Iraq. Critics 
argue that we are fighting the “wrong war” because Iraq is not the site 
of our enemies. Even if the ends at stake are just, the absence of an en­
emy means that there is no legitimate claim on Americans to sacrifice 
dteir lives. Nor is there a ground for Americans to be killing Iraqis. 
Without an enemy, there are only criminals subject to the processes of 
law and victims with claims for compensation from wrongdoers. The 
construction of Iraq as enemy was exactly what was at stake in the ad­
ministration’s efforts to portray Saddam Hussein’s regime as an exis­
tential tiireat to the United States. That regime could appear as the en­
emy, but ordinary Iraqis were never imagined as anything but victims of 
the regime. The distinction left us wholly unprepared for the violence 
of Iraq today, which seems to come from everywhere but witii no 
identifiable enemy. In the absence of the perception of an enemy, not
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sacrificial violence but lawwill provide the imaginative frame to govern 

orb 1 T P W‘Lh IraqiS’ NOt surPrisingly. °ne legal claim after an- 
er fas been brought against American combatants in Iraq. If they 

are not fightmg an enemy, they risk being perceived as engaged in un- 
awful violence. Matters, of course, are entirely different with respect to 

mbers of Al Qaeda, against whom Americans have little inclination 
at all to apply the institutions of legal due process.63 Here the percep- 
tion of an existential threat calls forth sacrificial violence.

Knowing who its enemies are, the state knows when to appeal to 
sacrifice and when to deploy law. It can practice acoustic separation of 
the two rhetorical forms. The state knows all of this not as a set of 
propositions but as a combination of practices and beliefs that are al­
ready in place. The state constantly performs its own existence. The 
government does not control a community’s political practices; rather, 
it is itself a product of the political imaginary that informs a set of prac­
tices. Of course, it contributes to the construction of that imagination, 
but so do civil society institutions, popular culture, families, global 
forces, and countless other sources.

Like other culture formations, the state practices a sort of bricolage. 
It is by no means committed to a principle of noncontradiction. The 
political imaginary includes a commitment to both law and sovereignty, 
rather like the simultaneous faiths in science and religion that many in­
dividuals hold today. The state lives within this contradictory world of 
law’s rule and sovereign sacrifice—“lives” in just the double sense of 
drawing on and maintaining the imaginative conditions of bodi. It can 
abandon neither the language of law nor the rhetoric of sacrifice. It 
keeps each in its place by deploying the categories of citizen and en­
emy, of interior and border, of policing and war. Each of these sets of 
categories structures the political imagination from the inside. None 
can be measured against objective truths. Each element of a pair is un­

derstood only in the contrast with the odier.
In hard cases, we don’t know which set of categories to deploy. 

Acoustic separation can fail. One can always appeal » » cntkize
the sacrificial praciice. of the state. Just as one can appeal co those 
practices to criticize strict adherence to la« The ticking note bomb hy 
^hetical Pottos the former style of cndque-b... for law we be- 
come o turers. The hand grenade example pursue, th. I.t.er-too
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Rituals of Recovery: Memorialization

The ordinaiy means of managing the unavoidable crossing of the two 
narratives in the voice of the returning soldier is the memorial, which 
creates an exceptional domain within which past sacrifice can be cele­
brated without threatening to break into current space and time. This 
celebration works to cabin the threat that political violence poses to a 
regime of law. The memorial and its accompanying ritual bring for­
ward a representation of violence, not the thing itself. Celebrating vio­
lent sacrifice, it disarms the veteran. We see this literally in the spiked 
cannon that appear as monuments of memorialization around the na­
tion. Representing past sacrifice, the memorial simultaneously remem­
bers and projects the violence to a different time and place. Its point is 
to transform the combatant into a memory of himself, separating past 
from present and here from there.

The primary space of memorialization in the United States is die 
Mall in Washington, DC. There we findjuxtaposed the two narratives of 
the state. On the one hand, there are the memorials to sacrificial vio­
lence. On the other, there are the institutions of lawful governance,

much law and we will all be blown up. Each form of critique represents 
a failure of the ordinary condition of acoustic separation. The com­
peting practices have come into contact, at which point we learn what 
we have always known but could not speak: law and sacrifice cannot be 
reconciled.

Techniques of acoustic separation can be geographic—the battle­
field is al the border—or temporal—revolution is in the past. They can 
be jurisprudential—doctrines of judicial self-limitation or substantive 
rules of plenary power—or rhetorical—Churchill’s wartime appeal to 
sacrifice is not a judicial opinion. They are also institutional: the judi­
ciary' is not the military. There are moments, however, when contact is 
inevitable. The sacrificial violence cannot simply be left in the distant 
past or on the other side of the border. Thus, the towers of the World 
Trade Center fell on the most ordinary of days. More important, a con­
stant threat of failure of acoustic separation is created by the returning 
soldier. The veteran presents a problem of managing contact rather 
than maintaining separation.
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which are themselves linked to the Mall through the museums that pro­
nounce a national project of advancing civilization. In one day, the vis­
itor is to divide his time—usually his family’s time, for this is an inter- 
generational project—among the Smithsonian, the Vietnam and 
Lincoln memorials, and the Capitol. We learn that we are a nation that 
sacrifices for the maintenance of a community dedicated to the project 
of enlightened self-government under law. We are particular in our 
sacrifices and universal in our law. We memorialize past violence within 
a space from which we can simultaneously see the rule of law. We turn 
from the sacrificial past to the narrative of the present as the stabilized 
order of law. Thus, the Mall gives geographic representation to the 
double narrative; it provides an ordered, bounded space for each, mak­
ing possible an easy transition across these two domains. On the Mall, 
one cannot answer the question of which site best represents the na­
tion. Rather, one absorbs them all, just as Congress, which presides on 
a hill overlooking this national bricolage, is to absorb them all, pro­
ducing a law that is simultaneously an expression of die sovereign will 
and the progressive realization of reason.&l

Sacrifice always has an ineffable quality. It is the act that follows the 
end of argument; it moves beyond that which argument can justify or 
law can demand.65 The purpose of the memorial is to reclaim, and thus 
cabin, the violent, sacrificial act by giving it speech. That immediately 
makes the violence something other than itself: a representation, not 
an act of sacred presence. By converting die sacrificial act to a repre­
sentation, die triumph of law is rendered secure from the violence of 
the sovereign. Has not the role of ritual and representation always been 
to convert the destructive character of the sacred presence into a mem­
ory of itself? Order, including law, depends on tiiis triumph of repre­
sentation over violence in die imagination of meaning.

If die memorial is the ordinary means of managing transition, the 
most dangerous form of breach of die acoustic separation in a democ­
racy comes from the veteran as the “living dead.” In die United States, 
this phenomenon was seen most recently in the Vietnam veteran as 
protester. He represented a twofold failure: first, he failed in the task of 
sacrifice, for he did not die; and, second, he failed to stay witiiin the 
cabined space of the memorial. In a curious inversion, the problem of 
the speaking Vietnam veteran was often described as a failure on the
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part of state adequately to memorialize him. Instead of returning home 
to the political rhetoric of sacrifice, he returned to silence—a silence 
that he then filled with speech of his own. The veteran was not memo­
rialized because the nation did not see his violence as sacrifice. Viet­
nam was, for many Americans, a “dirty war” that had to be disavowed. 
Not able to see himself as engaged in an act of sacrifice, the veteran saw 
his own experience through a legal/moral lens on killing and being 
killed. He was simultaneously murderer and victim. His speech ex­
pressed his guilt and victimization.66

Abraham returned from the mountain to say that through death is 
life: through the willing sacrifice of the sons, the nation will sustain it­
self as a sacred project. He returned with the knowledge that life is a 
gift from the sovereign. Only by means of a willing offer of that life does 
the subject realize a transcendent meaning, for the sovereign shows it­
self directly only at the moment of sacrifice. Every state has an existen­
tial need to sustain this belief in sovereignty and sacrifice. To sustain 
this myth is the fundamental task of the rhetoric of memorialization, 
which links recent sacrifices back through a chain of martyrs to the 
founding moment of sovereign revelation. The practice of memorial­
ization secures the memory of the act as a sacrifice while preparing the 
imagination for the possibility of a sacrificial demand. It does all of this 
without disturbing the rule of law.

We can never be certain, however, that this is the narrative that the 
returning soldier will affirm. Multiple lessons can be learned at the 
front. Indeed, this is a space in which the state’s power to control the 
imagination is exceptionally weak, for the combatant suffers pain in 
every dimension of his person. He is not just citizen, but son, lover, fa­
ther, friend, religious believer, and moral agent. War may not teach a 
lesson of sovereignty and sacrifice. At the moment of sacrifice, Isaac 
could have turned on his father. If he did not see a saving god at that 
moment, then he might see only his own murder in the violent act. The 
message of the returning veteran may be that God failed to appear, that 
there was no experience of a sacred sovereign but only of murder and 
death that should be judged by law. At that point, he is speaking what 
cannot be said. One aim of memorialization is to preempt that speech 
with the language of sacrifice—whatever he may have thought of the vi­
olent act at the time.
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What exactly is the lesson that the state cannot permit the returning 
soldier to speak? He may not speak of the failure of belief at the mo­
ment of death. He cannot say that he was there and saw only the de­
struction of the body, not the saving grace of the sovereign. He cannot 
say that his comrades died as victims, not martyrs. He cannot say that 
the enemy was a man who died just the same as his fellow citizens. The 
nation cannot tolerate this lesson of the universal. It can hear neither 
drat there is no god nor that there is only one god of all men. It must 
hear the message of Abraham: the sovereign must accept the sacrifice, 
save the nation, and bring life to overcome death.

When what cannot be said is spoken, the “imaginative dissonance” 
can produce radical consequences. At one extreme is the possibility of 
revolution. The responsible government appears illegitimate and mur­
derous. If killing and being killed is not sacrifice, it is murder. The gov­
ernment can now appear as the enemy to be met by the sovereign re­
sponse of the nation. The failure of war can thus lead to civil war. 
Something like this happened in Russia with the collapse of die Eastern 
front in World War I. Conversely, the response may be to extend the 
rule of law: the problem is not die failure of sacrifice but the absence of 
law. This, too, can be fatal to an existing government. Now, however, 
the leadership goes to jail rather tiian before a revolutionary firing 
squad. We see both strategies at work in die management of the transi­
tion from authoritarian to democratic regimes in the 1980s and 1990s: 
the color revolutions, on the one hand, and the extension of the rule of 
law on the other.

A third possibility, and perhaps the most likely, is recovery of the 
rhetoric of memorialization. The Vietnam veteran is finally silenced 
when he is memorialized as himself a sacrificial patriot. He moves from 
victim/murderer to the citizen/soldier linked in the great chain of na­
tional martyrdom. He moves out of the streets and back into the cab­
ined space of the memorial—quite literally onto the Mall. He is si­
lenced by his own sainthood. The Vietnam veteran’s accusation that 
the state is an instrument of torture and murder becomes a dim politi­
cal memory that can no longer be spoken and of which we do not want 
to be reminded—as John Kerry recently discovered when he tlireat- 
ened once again to disrupt the narrative of citizen sacrifice with the cry 
of victimization.
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Managing Contact: The Scapegoat

Memorialization is one way of managing contact between law and sov­
ereign violence. Scapegoating is another. The scapegoat bears the sins

At stake in these symbolic battles are not the dead but the meaning 
of history for the living. There is no moment of life that is more con­
tested in its meaning titan death. Even the person who affirms his faith, 
believing that he dies a martyr, may lose control and come to be seen as 
murdered—and vice versa when the person who experiences his death 
as murder is memorialized as a martyr. The sovereign promises life un­
til the moment when it is seen as the instrument of death. This is the 
threat of failed memorialization: the veteran can report that it was not 
renewed life but only death that he saw.

The problem of the returning soldier is symbolic, not psychological. 
Of course, diere will always be soldiers who find it difficult, if not im­
possible, to return from die violence of the front to the domestic order 
of law. They suffer post—traumatic stress disorder; they may need indi­
vidual therapy. Their condition may be exacerbated by their percep­
tion that a “grateful” nation does not want to hear any message other 
than that of memorialization. They may feel silenced by the symbolic 
weight of the celebration of sacrifice and the closing of any other pub­
lic space of discourse. That closing of the imagination, not the various 
psychological reactions to it, is the fundamental phenomenon.

All citizen-soldiers know a deeply disturbing truth: that in the face of 
death there is a certain homogeneity of fear, that all men can feel aban­
doned by their god—religious or political—on the battlefield. One 
does not need to be a combatant to know this to be true. Only with the 
structured performance of memorialization does death turn securely 
to sacrifice and fear to faith. These are meanings, after all, that must be 
secured for the survivors. War becomes a “force that gives us meaning,” 
even if it was experienced as an overwhelming fear of nothingness.6' 
The personal psychology of fear, however, is wholly compatible with the 
successful performance of memorialization, even though it inevitably 
leaves as victims those who cannot accomplish the transformation of 
the personal into the political. Like the collateral dead, they are the de­
bris of war.
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of the community, taking onto himself symbolically that which the com­
munity can neither do without nor acknowledge as its own. He is both 
polluted and sanctified. The sin must be cleansed. Memorialization re­
fuses to see killing and being killed as anything other than sacrifice. 
Scapegoating sees the killing but pushes the killer out of sight. Where 
memorialization is not possible, scapegoating is necessary.68

We see just this relationship between memorialization and scape­
goating in the case of the veteran. Celebration (memorialization) and 
prosecution (scapegoating) of the veteran have a way of turning into 
each other. We know that if pressed too hard, if we look too closely, that 
which we memorialize can easily show itself to be a subject for prosecu­
tion. The hero becomes the murderer. Conversely, the prosecuted vet­
eran may feel the injustice of a failure to memorialize his deeds. This 
ambiguity is just what we should expect when acoustic separation fails. 
That there can be no social contract of well-being absent the pledge to 
engage in the violence of killing and being killed is a proposition that 
is both undeniable and inexpressible. The veteran bears this founda­
tional sin of the political community. He is a site of the symbolic ex­
change that maintains the order of law within die sacred time and 
space of the sovereign.

The recently prosecuted guards at Abu Ghraib, for example, make 
visible elements of sacrificial violence usually hidden from view behind 
the rhetoric of memorialization. We sense that they were treated as 
scapegoats for what was a pervasive practice of abuse, if not torture, of 
those held in American and allied custody.69 We do not necessarily con­
clude that they should not have been prosecuted, but we have to con­
front the relationship between law and the behavior of men at war. Abu 
Ghraib was a locus of degradation. At law, the issue is when degrading 
treatment passes a formal line and becomes a crime. The unspoken 
truth, and the reason the guards are scapegoats, is that all warfare is a 
practice of degradation. It is a practice entirely the opposite of law, 
which is founded on an ideal of individual dignity. Abu Ghraib was, 
from the perspective of law, a prison, but from the perspective of war it 
was just another site of violent conflict, that is, of sacrificial violence.

The method of combat is reciprocal physical injury, but its political 
psychology is humiliation and degradation. Degradation is too quickly 
described as treating someone as less than human. In fact, it is just the
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opposite. Not their humanness but their fundamental beliefs are the 
object of destruction. Degradation conveys the political meaning that 
the victim has placed his faith in the wrong god. Its end is the defeat of 
an imagination of sovereignty. It aims to “break the will of the enemy," 
but that will is always founded on faith. Combat, as a practice of degra­
dation, is directed at faith, not reason. Indeed, it uses reason against 
faith.70

Degradation is a demonstration that that which one thought pro­
vided a transcendent meaning for life provides nothing at all. For the 
individual, it is degrading to be treated as if one’s beliefs about the 
character and sources of meaning—the sacred—count for nothing. A 
parent is degraded when his beliefs about family are treated as nothing 
at all. It is degrading to learn that your children have no care for you. 
Even in the intimacy of love, an experience of degradation arises with 
rejection: to be told that one’s love is empty, that it is nothing at all, is 
to experience that failure of faith that is degradation. In each of these 
examples there is an internal and external perspective. One does not 
experience degradation until one actually comes to a change of be­
lief—that is, until one actually abandons faith. Until that point, what 
appears degrading from an external perspective is experienced inter­
nally as a sacrifice for faith. The martyr defeats degradation through 
sacrifice.

The victim is degraded whenever he experiences the emptying out 
of a symbolic world of meaning. Degradation is the experience of the 
collapse of that world, which leaves one literally alone. Combat works 
in the most elemental forms of degradation. It aims to reduce the body 
of die enemy to nothing but a field for the display of one’s own sover­
eign power. This is the powerful connection between the physical de­
struction of combat and rape. Degradation works through the use of 
pain to destroy faith in that which provides meaning and identity. In 
this sense, degradation is the opposite of argument. Argument is a mu­
tual effort to reach a common opinion with respect to truth. Each par­
ticipant in an argument is open to persuasion by the other. There is 
nothing degrading about “changing one’s mind” in response to argu­
ment—indeed, just the opposite. Faith, however, is beyond argument, 
which is why torture so often steps into the place of persuasion under
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extreme circumstances. Combat and torture are each experienced as a 
test of faith. To lose faith when tested is to experience degradation.

For the nation, nothing is more degrading than defeat. Defeat is the 
disappearance of the sacred from the world. To get to the concession of 
defeat one must pass through the possibility of martyrdom. This is the 
same dynamic that is at issue in torture: martyrdom is the alternative to 
confession. The degrading moment is not the injury itself but the fail­
ure to convert suffering to martyrdom. That is the moment of the fail­
ure of faith and, simultaneously, the experience of the body as nothing 
but an object of sacrifice for an alien god. Degradation lasts as long as 
the memory of the failure of the sacred. We know that such a memory 
can last a very long time—not just decades, as in the Middle East, but 
centuries as in the Balkans.

Injury becomes degradation when it is stripped of its sacrificial 
meaning. This is the degradation of defeat; it is a failure of self­
sacrifice. This is also the goal of torture and, of course, of terror as well: 
to take control of the body of the other as a signifier. Torture, terror, 
and combat all work to deny the enemy/victim a space for sacrifice by 
showing in and through his body the total lack of power of his gods and 
the total presence of an alien power. This is the way in which the pris­
oners at Guantanamo are degraded. They are denied the possibility of 
self-sacrifice. Interestingly, the most potent form of protest to surface 
from this attempt to degrade has been suicide. This act was described 
by the American military commander as a continuation of combat by 
the enemy.71 While much of the public was unsympathetic to this mili­
tary response, it was exactly on point from the perspective of the un­
derlying dynamic of combat: self-sacrifice competes with being 
sacrificed. Suicide is the act of taking possession of one’s death.

In Abu Ghraib, we saw yet another variation on these themes. Again, 
the prisoners were degraded through the denial of a sacrificial space. 
There, too, they lost control of the meaning of their suffering. Instead 
of being forced to bear the image of the American sovereign, however, 
the power of the political was confused with a fantasy of the porno­
graphic. These two forms of ecstatic power are deeply related.'2 Has 
there ever been a war in which the enemy was not represented in a 
pornographic image? The grotesque character of the pornographic
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displaces with comedy the tragic character of martyrdom. Ridicule 
stands with torture as a form of degradation. Again, the point is to de­
stroy the symbolic space of sacrifice by seizing the entire domain of the 
possible representation of bodily suffering.

Warfare can be sustained only as long as there is a perception of an 
enemy. Without that perception, killing will be seen as murder and in­
jury will not be seen as sacrifice. However, once there is a reciprocal 
perception of an enemy, once sovereign existence and the presence of 
the sacred is at stake, wars are won by eliminating the conditions under 
which sacrifice will continue. This means to destroy the faith in the 
alien sovereign. That act of destruction is exactly the experience of 
degradation. This is what combatants do. Without achieving this end, 
the destruction of war is no more meaningful than that of a natural dis­
aster. It is only injury, to be repaired as quickly as possible. The Israelis 
learned this lesson in southern Lebanon in the summer of 2006. Suc­
cess at arms affirms the twofold character of sacrifice: the victor en­
gages in self-sacrifice, the loser is sacrificed. Degradation is the experi­
ence of being sacrificed. At the heart of humanitarian law is an image 
of warfare as reciprocal self-sacrifice. Torture and terror are beyond the 
Geneva Conventions because they work in the more fundamental po­
litical psychology of nonreciprocal killing and being killed: my sacrifice 
is your degradation.

The sense that the guards at Abu Ghraib are scapegoats arises from 
the perception that their behavior was continuous with that which com­
batants must do: degrade through the infliction of injury and death. It 
is far too narrow a view to think that only other combatants are the ob­
ject of this activity, even if the direct injury is limited to them. The end, 
after all, is to defeat the enemy, not merely the enemy combatants. Of­
ten the enemy is an entire nation; always it is a community, only some 
members of which actually bear arms—or bombs. If Americans are 
fighting a war in Iraq, the enemy is still far from the experience of 
degradation that is the condition of defeat. One form of seeking to 
achieve that degradation was the destruction of Fallujah; another form 
was the practice of humiliation at Abu Ghraib. That one is celebrated 
and the other prosecuted should not blind us to their underlying unity 
in the domain of political psychology. Of course, it is entirely possible
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Politics beyond Law

The fundamental problem for the liberal nation-state is to maintain an 
acoustic separation between the double commitments that are consti­
tutive of its own character: law and sovereignty. Whenever either com­
mitment intrudes into the domain of the other, there is a crisis. This 
conflict provides a framework for understanding the confusion, for ex­
ample, over the question of American participation in the Interna­
tional Criminal Court. The proposal is rejected as an inappropriate ef-

that neither worked: in both cases, the experience may have been one 
of martyrdom rather than degradation.73

By prosecuting the guards, the community displaces onto them the 
sins committed in our name. That sin is the complete inversion of the 
order of law in the name of the sovereign: not dignity but degradation, 
not well-being but injury, not reason but faith. Prosecution, like memo- 
rialization, recognizes and cabins what cannot be directly acknowl­
edged. The process of prosecution cleanses, for those who are not pros­
ecuted appear to themselves—and the rest of us—as innocent. We are 
innocent for we have given up the guilty. They are torturers; we are not. 
This division reestablishes the conditions of acoustic separation in 
which sovereignty and law are once again mutually reinforcing.

This process shows us in microcosm the larger dynamic that at­
taches to all veterans. They bear the violence of the state that cannot be 
acknowledged within the order of law. One form of silencing is the 
memorial; another is prosecution. The veteran is hero or criminal. 
Many, I suppose, secretly fear they are criminals; they cannot quite con­
vince themselves that they are heroes. Others think they are heroes un­
til they are exposed as criminals. They are, of course, both, which is just 
the status of the scapegoat: polluted and sacred. The veteran bears the 
burden of the state’s sacrificial violence. All veterans, for this reason, 
have the right to be buried at Arlington National Cemetery, America’s 
field of martyrs. Short of death, the veteran is to appear in public only 
in the ritualized practice of memorialization. If he should otherwise 
speak that which he knows, he risks prosecution at worst or therapy at 
best.



SACRED VIOLENCE168

fort tojuridify that which must remain outside of law: the sovereign ac­
tion of killing and being killed. Many are genuinely puzzled as to how 
a nation committed to the rule of law can object to such an interna­
tional court. The answer is that law represents only one half of a double 
commitment constitutive of our political life.71 Another example of this 
same tension is the Bush administration’s reluctance to subject the 
prison at Guantanamo to the ordinary rule of law. To it, Guantanamo is 
a space of sovereignty outside of law. To its opponents, this is an intru­
sion of the categories of sovereignty into what is perceived as the ordi­
nary space of law. That space begins at the border and is represented 
symbolically in the idea of custody. Again, the problem arises because 
the acoustic separation of the order of law from that of sovereignty has 
been breached.

The liberal nation-state is truly committed to both of these dimen­
sions of law and sovereignty. But the nature of that commitment is such 
that the two social imaginaries cannot easily be brought into actual con­
tact. Whenever they do touch, there is a crisis, for neither is prepared 
to subordinate itself to the other. Those points of contact are negoti­
ated daily at the border, celebrated at the memorial, and ritually 
purified with the scapegoat.

Law and sovereignty are bound to each other, but they cannot ap­
pear simultaneously. In ordinary times, we know how to maintain the 
line between law and sovereignty, between the criminal and the enemy. 
In extraordinary' times, we lose our bearings. It is not clear in which di­
rection the resolution will occur. That depends less on the structural 
characteristics of law and sovereignty than on the perception of threat. 
And that, we do not control. Before 9/11, many thought globalization 
meant that law would now rule everywhere. After 9/11, the ticking time 
bomb asks whether there is a politics beyond law.

The combatant is outside of the law without being in violation of the 
law. If there is any legal regime operative in fighting wars, it is not one 
insisted on by the courts as a matter of constitutional necessity or the 
rule of law. The legal regime of war is never at home in the courts, for 
it is a calculus of death, injury, and degradation.75 The practice of 
sacrifice always eludes the ordering capacities of law. The combatant 
occupies the memorial, not the courts; the space of sovereignty, not 
that of law. If law is forced to gaze on this practice of violence, the com-
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batant becomes the scapegoat. If law and sovereignty were exactly co­
extensive, the scapegoat would disappear, but so would the memorial.

The ticking time bomb scenario puts in question just this line be­
tween sovereignty and law. The first mistake of legal theorists is to be­
lieve that there must be a legal answer to the problem, whether it is pro­
hibition or judicial warrants. The second mistake is to think that the 
right answer can be found by turning to an analysis of the moral con­
tent of our law. Neither of these moves will give us access to the funda­
mental problem: the relationship between the sacrificial space of sov­
ereignty and the jurisdictional reach of law.
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TORTURE, TERROR, AND SACRIFICE
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because symbolic systems—including that of the political—are 
only partially self-conscious, there is no reason to expect a direct rela­
tionship between the forms of self-presentation and the forms of expe­
rience. We know this directly in our personal experience of ourselves 
and others. What we say about ourselves tells us—and others—some­
thing, but we would often be mistaken were we to take that expression 
as an accurate representation. The deeply insecure person may pro­
claim his attachment to others. The person who always feels guilty may 
express his innocence. One who is falling out of love may proclaim his 
or her love all the more. Deeply worried about death, I may throw my­
self into life. These tensions, in which one value is powered by the sup­
pression of its opposite, are entirely familiar.

The same sorts of tensions are found in a community’s self-under­
standing. A religion that proclaims love to be its first principle may be 
quick to turn to the sword. A polity committed to slavery may proclaim 
“all men are created equal” as its first principle. One divided by dis­
tinctions of inheritable wealth may maintain an ideology of individual 
merit. One that harbors deep racism may proclaim itself color-blind. If
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expressions of this sort were mere hypocrisy, then critical arguments 
based on such norms would have little effect. But slavery is indeed a 
problem for a society committed to equality, just as racial division is a 
problem for a society that believes it should be color-blind. These ex­
pressions of self-understanding can become points of leverage precisely 
because they capture some partial truth. The task of critical inquiry is 
not to hold the community or the individual to these express values but 
to bring to the surface that which is hidden behind them.

We meet just this problem when we examine political violence. The 
use of force in general, not just torture, is a problem for the liberal 
state, for there is nothing liberal about killing and being killed. Liber­
alism is a family of normative political theories all set in opposition to 
violence. This does not mean that liberal states cannot defend them­
selves or enforce their laws, but it does mean that reciprocal recogni­
tion, not sacrifice, must be the fundamental value—the ground 
norm—of political order.1 Of course, no state ever went to war declar­
ing anything but a peaceful intention: modern wars are always in­
tended to “end war." Liberal states, including our own, will try to ex­
plain the use of force in terms of acknowledged values—for example, 
making the world safe for democracy. Peace, freedom, and democracy, 
however, are not the explanation for war.

To understand the use of force, including torture and terror, we 
have to turn to other elements of the imagination. We must begin with 
that most elemental of all forms of symbolic violence, sacrifice. The 
philosophically compelling question is not the elaboration of liberal 
principles nor the critique of illiberal practices but die elaboration of 
the phenomenology of modem political experience. How is a world of 
law and sovereignty, of well-being and sacrifice, constructed and main­
tained in the social imagination? For Americans at least, diis is the 
world that spills forth as we analyze die ticking time bomb and the 
hand grenade hypotheticals. It is a world of acoustic separation and rit­
uals of recovery, of memorials and scapegoats. It is a world in which ter­
ror is met by torture.

Torture and terror are reciprocal political phenomena. This has lit­
tle to do with the effectiveness of torture as a countermeasure to terror, 
although that is the only argument with which liberalism can approach 
the problem. That attitude gives us die endless variations on the ticking
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time bomb problem.2 No, to understand the turn to torture we need to 
understand the symbolic matrix of political violence: How exactly does 
violence work in the construction of political meaning? Like every 
other cultural form, the political must be approached as a network of 
meanings, images, and rituals within which practices and beliefs make 
sense to us. This is, in part, a psychological question—How does the in­
dividual imagine violence?—and, in part, an institutional question— 
How do various civil and political elements, including the military, 
place themselves in relationship to that imagination? These have been 
the central inquiries of this book.

Central to both torture and terror is the political psychology of 
degradation. Not wanting to confront the degradation that attaches to 
the use of force for political ends, the current debate over torture sim­
ply misses the most important issue. As it is framed, this debate will get 
nowhere. Scholars will proclaim the prohibition on torture to be a nec­
essary principle—a jus cogens norm of international law, a matter of civ­
ilization itself, and an absolute moral rule—while our political prac­
tices will regularly apply torture. We will express surprise at the 
“excesses” of our security forces, yet we intuitively know that torture is 
virtually inevitable. So we will be sidetracked into debates about the 
point at which “rough treatment” becomes torture, about the necessity 
defense, or about the jurisdiction of the courts. These are strategies of 
avoidance by definition, exception, and exclusion. The few scholars 
who defend torture will appeal to the logic of material calculation—tor­
ture’s contribution to the greater good—but they will be met with 
countercalculations. There will be disputes about short-term benefits 
and long-term costs. Of course, none of these calculations are based on 
anything more than rough intuitions that are often not widely shared. 
This debate will not change anyone’s mind, for it never reaches the 
deepest issue.

In the end, we torture to degrade. Degradation, however, is not a 
small thing. Every use of violence for political ends relies on the psy­
chological dynamics of degradation. If we would abandon degradation, 
we must abandon the use of force. We know what this world would look 
like, for Christ represents just such a break in the dynamic of degrada­
tion. He enacts the possibility of being sacrificed without sacrificing in 
turn, of being killed without killing in response. He thereby maintains
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the meaning of his own death: self-sacrifice, which is always 
efeat of degradation. Just this asymmetry of dying without killing 

P ts the fundamental tenant of Christianity beyond political experi- 
nce in which being killed is always the license to kill. When Americans 

think of themselves as a “Christian” nation, they are not thinking of this 
image of Christ.

Contrary to what many people write and want to believe, our gen- 
eta! disapproval of torture actually tells us very little about ourselves. 
Rather, our sensibilities over torture mask what is most importantabout 
out political culture: our willingness to kill and be killed. The torture 
debate is little more than a sideshow, a morally reassuring diversion 
from a confrontation with a profound tnith about ourselves. We re­
main embedded in a culture of sacrificial violence.

At stake in the existence of the nation-state has been die presence of 
the sacred. The polity begins as a particular communi ty with its own his­
tory only when the finite goings-on of individuals are touched by die sa­
cred. Only then is the course of human life broken by a meaning that 
can endure; only then does history begin. This social imaginary comes 
to the West in the Old Testament narrative of the origins of the Jewish 
nation: the sovereign God reveals himself to Abraham.3 For the indi­
vidual, the presence of the sacred is expressed in the willingness to 
sacrifice. Thus, national history begins with the demand for an act of 
sacrifice. Everything that happened before the revelation to Abraham 
appears now as “preparation. The revelatory moment also gives us a 
way of reimagining space, for the promise of the Covenant is equally a 
promise of a bordered space within which this particular people can 
practice the rule of law. This is the paradigm within which the Western 
state has developed. It has a sacred origin and a sacred Space Sovereign 
survival is not one value but an ultimate value without can
be no meaningful life- The means of surmais sacrifi^ ^use 
killing and being killed are effecuve tools .^though they mj ht be 
certain times and places-but because absent sacrtf^ sa_

cred presence °f ^^J^cy becomes a voting fr°m
htical >maginauo> - " jndividual preferences. popula’
ereignty an agg‘ ‘ ines the imagination of revei

The political people__and of t^
appears in one pla
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the sacred displaces the finite life of the citizen. Together these give us 
the political community as a sacrificial community. A political commu­
nity has a meaning that transcends the finite interests and needs of its 
members, who find in it the ground of the sacred in their own lives. 
Thus, God speaks to Abraham, and it is that revelatory moment that 
founds the nation of Israel. Israel is the community that is in-formed by 
this moment at which the sacred intersects the finite. The first burden 
of the polity is to continue in existence because only so does the sacred 
continue to have a presence in the world. That presence is constitutive 
of history'. A political community is the organic form of the memory of 
the sacred, carrying that memory' in the body of its citizens. To be ajew 
is to maintain this history as a set of beliefs about the life and death of 
the self. To be an American is to listen to Lincoln speak the same lesson 
of sovereignty and sacrifice and to know it as one’s own.

Of course, we write alternative histories today: histories of cultures, 
of subordinated groups or classes, of the practices of everyday life, or of 
international relations. In all of these, the polity has no special claim to 
be the privileged perspective on the past or the future. These histories 
make us aware of the way in which groups cross political borders, as 
well as of the multiple groups within those borders. In these histories, 
the polity disappears as an active subject—the sovereign—with the self- 
conscious task of creating and maintaining its own history These are 
accounts of groups that are in time but not characterized by a self-con­
scious attitude toward time. Their histories are written from the out­
side. The unity of the group through time is the product of the histo­
rian’s imagination.

The historian’s account is judged on a scale of accuracy that has 
nothing to do with faith or the sacred, for there can be no third-person 
account of the sacred. Without the sacred, the practice of sacrifice can 
make no sense. No one sacrifices himself for a group that is not itself a 
historically self-referential actor. We cannot imagine sacrifice for the At­
lantic community or that of the Pacific Rim. Neither can we imagine 
sacrifice for the group of domestic laborers or the group of single par­
ents. Of course, any of these groups can enter into the political, but 
that entry begins with the production of a self-referential narrative that 
gives unity to the group by marking its creation and destiny as matters 
of ultimate concern to its members. Only then can the individual’s
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Terror and torture 
: that. Rather, they

sacrifice sustain the life of the group. Thus, the soldier dies but the sov­
ereign lives. It lives just until the moment when it can no longer sup­
port the act of sacrifice. This is just another way of saying that sacrifice 
is die action of love, and there is no love of “statistically relevant” 
groups. Even those who would sacrifice themselves to a universal ideal 
of justice realize the sacrificial act within the very concrete circum­
stances of a political struggle pursued by a historically self-conscious 
community.

The intellectual pursuit of alternative histories tells us something 
about the contested place of the polity in the contemporary imagina­
tion. Or at least it tells us about the contemporary' intellectual’s imagi­
nation. I suspect that the historical narrative of the sovereign state con­
tinues to thrive as the subject of the popular imagination. This is true, 
at least, in the United States, where there is a never-ending thirst for 
new books, movies, and accounts of the national political history—the 
narrative of sacrifice—from the founding through the victory in the 
Cold War and notv, of course, the war on terror.

Terror and torture are not simply failures of law—although they 
are that. Rather, they are products of the social imaginary’ of sover­
eignty. That imaginary has its roots in the long tradition of the sacred 
as it shows itself in the sacrificial act diat destroys as it creates. Con­
temporary political violence is still a battle between love and evil; it still 
promises martyrdom to the faithful and degradation of the defeated. 
At issue is the coming into being and the maintenance of a transcen­
dent source of meaning that promises life even as it threatens death. 
Terror and torture are contemporary forms of this experience of the 
sacred.

Thus, terror is not just a crime that is loosely or metaphorically spo­
ken of as an act of war. Unlike the criminal, the terrorist works in die 
existential dimension of politics.1 He intends his violent act to threaten 
the sovereign and not simply advance a set of personal interests. The 
terrorist performs his own sacrifice. Because he offers up himself in an 
act of self-sacrifice, he believes he has die right to kill his enemy.3 Act­
ing in this existential dimension, he will, in turn, be treated as an en­
emy. He will not be punished within the borders of the system of law. In­
stead, the state enters into a kind of compeution of die sovereign 
power of killing and being killed. It wants not to punish but to kill the
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terrorist. The United States literally does not know what to do with the 
captured terrorist. A few may be tried but not with any expectation of 
release either at the end of a trial or the end of a judicial sentence. 
Those whom the state identifies as terrorists—regardless of what they 
actually did—are substantially disappeared; they are held in a limbo of 
space and time outside of die borders of the legal order.

Political violence seeks to undermine the capacity of the enemy to 
see his own death as a sacrifice for the sovereign to which he is pledged. 
He is to see himself as sacrificed but not martyred. At the point at which 
the enemy sees himself as pure victim, defeat occurs. The experience of 
moving from martyr to victim is degradation. Torture is a means of ac­
complishing this movement. When soldiers see themselves as pure vic­
tims, their experience, too, approximates that of torture. This is why 
the internal logic of combat is torture: to create such an asymmetry in 
force that the enemy has no capacity to injure but can only suffer in­
jury.6 Il does not matter whether torture leads to death, for it has al­
ready succeeded when it negates the possibility of self-sacrifice. It suc­
ceeds when die victim confesses the truth of the alien sovereign. At this 
point of surrender, modern torture shows itself to be at one with its his­
torical antecedents.

In the West, the sovereign has long been located in the state. If we 
approach the sovereign as the reification of an experience of the sacred 
through the action of sacrifice, then there is nothing necessary or es­
sential in this political locus of sovereignty. Contemporary forms of ter­
rorism often locate the sacred violence of sovereignty in a religious 
god. Earlier forms of terrorism, in the wars of decolonization, located 
the sovereign in a nationalist idea. The important point is that on bodi 
sides of the contemporary war on terror a political-theological project 
of creation through destruction is at stake. Islam may never have devel­
oped a political culture that separated the state from the practice of re­
ligious faith, but we deceive ourselves if we think that Western political 
practices operate in a secular world untouched by faith and the experi­
ence of the sacred. The sovereign is a kind of god, and the end of this 
war, just as in previous wars, is the destruction of the enemy’s god. That 
god exists as long as believers engage in the sacrificial practices that are 
its historical presence. The sovereign dies when citizens are no longer 
willing to take up its presence in their own bodies.



CONCLUSION 177

Sacred violence shows us that death is both an end and a beginning. 
Our religions affirm that only through death is life, but our fear is that 
death is only emptiness. These are the elements at stake in the nation’s 
wars. We must prove to ourselves that we receive life through death; we 
must so humiliate the enemy that he secs his own death as the degra­
dation that comes with the deadi of his gods. To sacrifice the self is an 
act of love; to degrade is an act of evil. Love and evil intersect in the 
killing and being killed that is the practice of political violence. How 
could we end up anywhere else? Political violence is a conflict between 
love and evil not because the enemy is evil but because these are the 
forces at work in the soul of each of us.

There is no way to predict when or if the point of defeat will be 
reached. A community may choose self-sacrifice over defeat. The vic­
tors may find themselves standing over nothing but dead bodies. This 
is the myth of Masada. Alternatively, a community may protect its 
imagination of itself as sovereign even while suffering tactical defeat. 
It may think of itself as waiting for a renewal of its historical possibility. 
Something like this was true of the Baltic states during the years of So­
viet occupation. The same possibilities exist for individuals. Some will 
give up the idea of self-sacrifice in the face of torture; others will not. 
They may hide their self-conception and wait for their time to come 
again. The Marranos of Spain sustained this position for centuries. 
Fear of the last possibility will propel a state fighting terror always to 
prefer to kill rather than defeat the individual terrorist. Defeat is sim­
ply too uncertain.

In all of these dimensions—persons, politics, religion—meaning en­
ters the world through an experience of the sacred. There is no judg­
ing the truth of revelation, no measuring its normative value outside of 
the aura of the experience. Children seize us with their ultimate 
significance well before we ask whether our relationship to them is just 
or whether diey will contribute to a better world. That does not make 
us indifferent to justice: we want our children to act jusdy. We love 
them, however, even as we forgive their injustices. The same is true of 
nations and gods. It is not a claim against faith that its god demands an 
unjust action. There is nothing just about the sacrifice of Isaac. There 
is nothingjust about the way communities—political or familial—draw 
lines of inclusion and exclusion. To those outside of the experience,
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every claim of the sacred will look like a claim to worship false gods. 
Every such claim is likely to lead to unjust action against outsiders. 
Sacrifice will look like murder. There is no argument sounding injus­
tice for the continued existence of any particular community. Indeed, 
we know that in the sweep of time communities come and go, just as re­
ligions grow and die. But this is never an argument from the inside. 
The aim of the political community is first and foremost its own con­
tinued existence—at stake is an entire world of meaning. When the 
community is no longer felt to bear a sacred meaning, the idea of the 
sovereign will simply disappear. At that point, we will be done with tor­
ture and terror except as a problem of individual pathology to be met 
with the twin institutions of therapy and criminal law.

The sovereign always has a double relationship with the community: 
promise and threat. It promises well-being, but it asserts the right to 
claim a life. This gives us the peculiar history of the political, which ad­
vances citizen well-beingjust up to die moment when it throws the state 
into the conflagration of war. This remains true today in a world con­
fronting terror and nuclear threats. When it is no longer true, we will 
be in a position to celebrate—or to mourn—the passing of sovereignty 
and the emergence of a postmodern, cosmopolitan man. As with the 
death of God, were the sovereign to die neither man nor world would 
be the same. Whether we will get to such a point remains an open ques­
tion, for the world-threatening character of the political is hardly over. 
The terrorist with weapons of mass destruction may very well put an 
end to our dream of a global community of human rights.
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(2004). The gendered character of that “we" has been the subject of scholar­
ship for more titan a generation. See, for example, R. Siegel, “She the People: 
The Nineteenth Amendment, Sex Equality, Federalism, and the Family,” 115 
Haro. L. Rev. §47 (2002).

4g. See J. Assmann, Moses the Egyptian: The Memory of Egypt in Western 
Monotheism 44-4 7 (1 gg7).

50. G. Hegel, Phenomenology of the Spirit 234-40 (J. B. Bailie, trans. tg67) 
(on the master/slave dialectic). Nietzsche’s charge that the Christian morality 
of individual well-being was the triumph of a “slave morality” arises directly out 
of this point.

51. See generally K. Armstrong, The Great Transformation: The Beginning of 
Our Religious Traditions (2006).

52. Consider the imagery of the hymn “Onward, Christian Soldiers, March­
ing as to War.”

53. Sec chapter 5.
54. R. Girard, Violence and the Sacred (P. Gregory, trans. ig77).
55. See chapter 5 on acoustic separation.
56. Capital punishment, in this view, can appear as a kind of internal con­

tradiction of the purpose of a legal order. Indeed, there is something lawless 
about the modem practice of capital punishment. Ils practice is shot through 
with the arbitrariness of selection for death, and it cannot be practiced without 
invoking counterpractices of mercy.

57. See P. Kahn, The Cultural Study of Law: Reconstructing Legal Scholarship 
86-8g (rggg) (on “auto-theory”).

58. See Girard, supra note 54, at 18.
5g. See P. Kahn, “Legal Performance and the Imagination of Sovereignty,” 

31 E-Misferica (2006), available at http://www.hemisphericinstitute.org/jour 
nal/home.php?issue=april%2O2oo6&language=English.

60. See Planned Parenthood v. Casey, 505 U.S. 833, 86g (tgg2). (“A decision 
to overrule Rods essential holding under the existing circumstances would ad­
dress error, if error there was, at the cost of both profound and unnecessary 
damage to the Court’s legitimacy, and to the Nation’s commitment to the rule

http://www.hemisphericinstitute.org/jour
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of law. It is therefore imperative to adhere to the essence of Roe’s original deci­
sion, and we do so today.”) But consider also Dm! Scott as a failure of legal rit­
ual, discussed in P. Kahn, Legitimacy and History: Self-Government in American Con­
stitutional Theory 46-53 (1992).

61. On borders, see chapter 5.
62. See, for example, the report of the UN High-Level Panel on Threats, 

Challenges, and Change, which concluded, “Whatever perceptions may have 
prevailed when the Westphalian system first gave rise to the nation of State sov­
ereignly, today it clearly carries with it die obligation of a State to protect the 
welfare of its own peoples and meet its obligations to the wider international 
community." UN High-Level Panel on Threats, Challenges, and Change, A 
More Secure World: Our Shared Responsibility, pt. 1, sec. 1I.C, 1 29, U.N. Doc. 
A/59/565 (Dec. 2, 2004), available at http://www.un.org/secureworld/re 
p0rt2.pdf. See also A. von Bogdandy, “Constitutionalism in International Law: 
Comment on a Proposal from Germany," 47 Harv. Int’lL.J. 223 (2006).

63. In American history, dial danger of revolutionary renewal may have 
been more prominent in the election of 1800, which Jefferson labeled the 
“Second American Revolution.”

64. But see C. Beard, An Economic Interpretation of the Constitution of the United 
States (1935).

65. See M. Mason, “The Batde of the Slaveholding Liberators: Great 
Britain, the United States, and Slavery in the Early Nineteenth Century," 59 
Wm. & Mary Q. 1,6(2002) (in die lead-up to the War of 1812, “The rhetoric 
of slavery pervaded American attacks on [British] impressment. . . . Prowar 
Americans employed the language of slavery in part because its force matched 
their outrage at the seizure of their fellow citizens. Forced labor on the high 
seas presented a natural parallel to the Adantic slave trade.... Presidentjames 
Madison echoed such expressions, writing of Britain’s entire maritime policy 
that ‘such an outrage on all decency was never before heard of even on the 
shores of Africa’”). Earlier, in dealing with Barbary pirates, Jefferson had con­
fronted the slavery issue—and committed force in response. See A. Whipple, To 
the Shores of Tripoli: The Birth of the U.S. Navy and Marines (1991).

66. The Hartford Convention during die War of 1812 and die earlier plot 
of Aaron Burr to lead a secccssion of western states are two examples. On the 
Hartford Convention, see J. Banner, To the Hartford Convention: The Federalists 
and the Origins of Parly Politics in Massachusetts, 1789-1815 (1969) ; on Burr’s 
plan to break off the Soudiwest from the United States, see D. Loth, Chief Jus­
tice: John Marshall and the Growth of the Republic 218—19 (1949).

67. In the South, of course, for a long time Lincoln remained die arche­
typal figure of aggressor: political sacrifice is always killing as well as being 
killed.

68. Compare, for example, M. Paulsen, “The Merryman Power and the 
Dilemma of Autonomous Executive Branch Interpretation,” 15 Cardozo L. Rev. 
81, 98-99 (1993); and A. Amar, "Architexture,” 77 I"d- LJ- 671. 697-98 
(2002).

69. See, for example, S. Strange, “The Declining Authority of States," in 
The Global Transformations Reader: An Introduction to the Globalization Debate 149

http://www.un.org/secureworld/re


NOTES TOPAGES 127-34198

Chapter Five
1. There can be quasi-legal regimes of gift. See M. Mauss, The Gift: The 

Form and Reason for Exchange in Archaic Societies (W. D. Halls, trans. 1990) 
[1923-24].

2. See P. Kahn, “The Paradox of Riskless Warfare,” 22 Phil. & Pub. Poly Q. 
2 (summer 2002).

3. See H. I-Iubert & M. Mauss, Sacrifice: Its Nature and Functions 44 (W. D. 
Halls, trans. 1964) [1899]. (“The victim is the intermediary through which the 
communication [with the sacred] is established. Thanks to it, all the partici­
pants which come together in sacrifice are united in it.”).

4. See Kahn, supra note 2.
5. Even states dial agree to comply with humanitarian law are not thereby 

agreeing to a mutual exchange of deadly force: compliance with jus in bello has 
no bearing on jus ad bellum. Modern international law has simultaneously pro-

(D. Held & A. McGrew, eds. 2003) (“Where states were once the masters of 
markets, now it is the markets which, on many crucial issues, are the masters 
over the governments of states. And die declining authority of slates is reflected 
in a growing diffusion of authority' to other institutions and associations, and to 
local and regional bodies, and in a growing asymmetry between die larger 
states with structural power and weaker ones without it."); S. Krasner, “Com­
promising Westphalia,” 20 Inl'l Security 115 (1996); S. Krasner, Sovereignty: Or­
ganized Hypocrisy (1999); Y. Soysal, Limits of Citizenship (1994); and J. Camilleri 
& J. Falk, End of Sovereignty? The Politics of a Shrinking and Fragmenting World 
(1992)-

70. What I have elsewhere called “political action” exists right alongside 
die rule of law. See P. Kahn, The Reign of Law: Marbury v. Madison and the Con­
struction of America 27-34 (1997) •

71. Compare J. Whitman, Harsh Justice: Criminal Justice and the Widening Di­
vide between America and Europe 17g (2003) (on die European tradition of dis­
tinguishing those who were “‘really’ criminals” from political prisoners).

72. For tiiis reason, liberal theorists such as Kant argue that the person who 
violates his moral duty is living a contradiction: he must affirm the very rule 
that he violates. Modern theorists speak instead of a free-rider problem.

73. See M. Foucault, Discipline and Punish: The Birth of the Prison (A. Sheri­
dan, trans. 1977).

74. See D. Luban, “The War on Terrorism and the End of Human Rights,” 
22 PhiL & Pub. Pol'y Q. 9 (summer 2002); N. Feldman, “Choices of I_aw, 
Choices ofWar,” 25 Harv.J.L. & Pub. Poly 457 (2002).

75. See H. Arendt, Eichmann in Jerusalem: Report on the Banality of Evil 
120-22 (1963). The harsh reaction to Dershowitz’s proposal of torture war­
rants is yet another example. See chapter 3.

76. See Kahn, supra note 70, at 156-60.
77. For an interesting exception, see O. Gross, “Chaos and Rules: Should Re­

sponses to Violent Crises Always Be Constitutional?” 112 Yale LJ. 1011 (2003).
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hibited the use of force under the UN Charter and regulated the forms of war­
fare under the Geneva Conventions.

6. See T. Hobbes, Leviathan, pt. 2, chap. 21,1, 11-16 (C. B. Macpherson, 
ed. 1968) [1651] (“[C]ovenanis not to defend a man’s own body are void. 
Therefore ... a man that is commanded as a soldier to fight against the enemy, 
though his sovereign has right enough to punish his refusal with death, may 
nevertheless in many cases refuse without injustice.”); and M. Walzer, Obliga­
tions: Essays on Disobedience, War, and Citizenship 82-88 (1970).

7. See generally P. Kahn, Putting Liberalism in Its Place (2005).
8. As politics has become more democratic around the world in the twen­

tieth and twenty-first centuries, the incidence of violent civil war has dramati­
cally increased. See N. Ferguson, “The Next War of the World,” 85 Foreign Aff. 
61 (Sept.-Oct. 2006).

9. See C. Moore, The Loyalists: Revolution, Exile, Settlement (1984); and C. 
san Tyne, The Loyalists in the American Revolution (1959).

10. See J. G. Gray, The Warriors: Reflections on Men in Battle 28 (1970) (de­
scribing war years for soldiers as “the one great lyric passage in their lives") 
(quoting Dixon Wecter).

11. The Cedar Revolution in Lebanon provides a recent example of such a 
struggle over the meaning of a political death—that of Rafik Hariri. For many 
Lebanese, Hariri died a martyr. If he was not sacrificed for die revolution, then 
his murder expressed only Syrian power.

12. Here one needs to compare the dissolution of Czechoslovakia to that of 
Yugoslavia. The former was an example of a desacralized politics of the sort that 
has been advancing within die European Union project. Even in the 1990s, 
however, the choice of nonviolence was not always tactically possible. In partic­
ular, the long wars over the breakup of die former Yugoslavia remind us just 
how violent the struggle for a historical and geographical presence can be.

13. Slave rebellions occurred, but, because diey were unsuccessful, they 
were not memorialized—remembered—in die national narrative.

14. Demonstration is deliberately ambiguous with respect to whether its 
meaning lies with the actor or the spectator. A demonstration must be per­
ceived, which means that the sacrificial act of die black person had to occur un­
der conditions within which it could be perceived as such. The need for a com­
mon ground of perception sets the practical limits of any nonviolent campaign 
for political recognition.

15. This clash is at issue in Walker v. Birmingham, 388 U.S. 307 (1967), in 
which the Supreme Court upheld a contempt citation against King for failing 
to comply with legal procedures in disobeying a state court’s temporary re­
straining order.

16. That sacrificial victim as an instantiation of die sovereign can now move 
back and forth across the color line—consider die murders of civil rights ac­
tivists Andrew Goodman, James Chaney, and Michael Schwemer.

17. See R. Cover, “Foreword: Nomos and Narrative,’’ 97 Haro. L. Rev. 4 
(1983); and P. Kahn, “Interpretation and Authority in State Constitutional­
ism,” 106 Harv. L. Rev 1147 (1993).
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18. The category “civil war” is, therefore, always difficult to maintain unless 
it rests on a spatial division—expressed in classic international law in the con­
cept of “belligerency.” What appeals to one side as a civil war appeals to the 
other as the revolutionary appearance of lite popular sovereign. For example, 
the British lost their civil war with the American colonies while die Americans 
won their revolution. The American Civil War had the same conceptual shape 
with an opposite outcome. The Nordi won its civil war, while the South lost its 
revolutionary claim to speak in the name of the popular sovereign.

19. Accompanying this “dream” is often a parallel fear of the presence of a 
“fifdi column,” that is, a worry about an unseen presence.

20. UN Charter art. 51. ("Nodiing in the present Charter shall impair the 
inherent right of individual or collective self-defense if an armed attack oc­
curs.”)

21. See Frontier Dispute Case (Burkina Faso v. Mali), 1986/. C.J. Reports 554 
(Dec. 22) (holding that uli possidetis juris is a “general principle, which is logi­
cally connected with the phenomenon of the obtaining of independence, 
wherever it occurs”). See also W. M. Reisman, “Protecting Indigenous Rights in 
International Adjudication,” 89 Am. J. Int'l L. 350, 360-61 (1995); and Resolu­
tion on the Inviolability of Frontiers, OAU Doc. AGH/Res. 16(1) (1964), 
quoted in Reisman 31361 (all the member states of the Organization of African 
Unit)' “solemnly . . . pledge themselves to respect the frontiers existing on their 
achievement of national independence”).

22. See, for example, the International Court of Justice’s judgment in the 
Nicaragua case, identifying American support for the Contras as a transborder 
violation even if it was not an “armed attack.” Military and Paramilitary Activi­
ties (Nicaragua v. United States), 1986 /.C.J. Reports 14. See also T. Franck, “Who 
Killed Article 2(4)? or Changing Norms Governing the Use of Force by States,” 
64 Am. J. Int'lL. 809 (1970).

23. The United States, in particular, lived in the ambiguity, supporting in­
ternational law for others while constantly worrying that an effective, institu­
tionalized international law would undermine its own sovereignty. See American 
Exceptionalism and Human Rights (M. Ignatieff, ed. 2005).

24. By virtue of its disproportion, the reaction raises questions of racism. 
Race can easily become a marker of difference at the border.

25. The United States has also authorized consu-uction of a fence in re­
sponse to what is perceived as a challenge to sovereign identity from illegal im­
migration through Mexico. Secure Fence Act of 2006, Pub. L. No. 109-367, 
120 Stat. 2638 (codified at 8 U.S.C. § 1 toi [2006]).

26. See United States v. Flores-Montano, 541 U.S. 149, 152-53 (2004) (“The 
Government’s interest in preventing the entry of unwanted persons and effects 
is at its zenith at the international border. Time and again, we have stated that 
searches made at the border, pursuant to the longstanding right of the sover­
eign to protect itself by stopping and examining persons and property crossing 
into this country, are reasonable simply by virtue of the fact that they occur at 
the border. Congress, since the beginning of our Government, has granted the 
Executive plenary authority to conduct routine searches and seizures at the
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border, without probable cause or a warrant”) (internal quotations and cita­
tions omitted).

27. U.S. immigration law has traditionally distinguished between “deporta­
tion,” the expulsion of an alien already present in the country, and “exclusion,” 
the refusal to admit an alien into the country. Despite the apparent simplicity 
of tire distinction, a legal presence has never been coterminous with an actual 
presence: aliens who are physically located within U.S. territory have often 
been “excluded" not “deported.” Congress unified the terminology with the 
passage of the Illegal Immigrant Reform and Immigrant Responsibility Act of 
1996 (IIRIRA), but many of the functional distinctions remain. The delinking 
of a physical and legal presence leads to serious consequences for individual 
aliens, some of whom have lived in the United States for years but, for purposes 
of llreir removal proceedings, are treated as though they have not yet crossed 
the border. See, for example, 8 U.S.C. § 1 rot (a)(i3)(B) (on parolees); and 
Lengv. Barber, 357 U.S. 185, 187-89 (1958) (distinguishing between legal and 
physical entry).

28. Consider, for example, the altered operation of die Fourth Amend­
ment at the international border, allowing for "border searches" without a war­
rant or probable cause. See supra at note 26; and United States v. Ramsey, 431 
U.S. 606, 619 (1977). Notably, the “border search" rule applies not only at the 
physical border but also at certain locations within the interior of die United 
States such as some checkpoints along roads leading from the border, which 
are considered to be the border's “functional equivalents.” See United States v. 
Martinez-Fuerte, 428 U.S. 543 (1976); and United States v. Hill, 93g F.2d 934, 936 
(11th Cir. 1991).

29. See the United Nations Convention on the Law of the Sea art. 92(1), 
Dec. 10, 1982, 1833 U.N.T.S. 397. (“Ships shall sail under the flag of one State 
only and, save in exceptional cases expressly provided for in international 
treaties or in diis Convention, shall be subject to its exclusive jurisdiction on the 
high seas.”) The same logic extends by analogy to aircraft. See 18 U.S.C. § 7 (ex­
tending U.S. jurisdiction to U.S. maritime vessels, aircraft, and other vehicles).

30. Traditionally, prisoners could be shot when they could not be taken 
safely behind a secure border. See, for example, U.S. Army General Order No. 
100, Instructions for the Government of Armies of the United States in the 
Field [the “Lieber Code”] art. 60, Apr. 24, 1863, available at http://www.yale 
.edu/lawweb/avalon/lieber.htm. (“A commander is permitted to direct his 
troops to give no quarter, in great straits, when his own salvation makes it im­
possible to cumber himself with prisoners.”)

31. See L. Rohter, “Death Squad Fears Again Haunt Argentina," New York 
Times, Oct. 8, 2006, § 1, at 6 (describing the Argentine Association of tire Vic­
tims of Terrorism as the counterpart of the Torture Victim Association); and M. 
Osiel, Mass Atrocity, Ordinary Evil, and Hannah Arendt: Criminal Consciousness in 
Argentina’s Dirty War (2001).

32. The full elaboration of this perspective is the project of my two-volume 
Political Theology of Modernity. See Kahn, supra note 7; and P. Kahn, Out of Eden: 
Adam and Eve and the Problem of Evil (2007).

http://www.yale
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33. Kofi Annan, the former secretary general of the United Nations, went 
further, suggesting that sovereignty has moved to the individual. K. Annan, 
“Two Concepts of Sovereignty,” Economist, Sept. 18, 199g, available at 
http://www.un.org/News/ossg/sg/stories/kaecon.html. (“State sovereignty, 
in its most basic sense, is being redefined—not least by the forces of globalisa­
tion and international co-operation. States arc now widely understood to be in­
struments at the senice of their peoples, and not vice versa. At the same time 
individual sovereignty—by which I mean the fundamental freedom of each in­
dividual, enshrined in the charter of the U.N. and subsequent international 
treaties—has been enhanced by a renewed and spreading consciousness of in­
dividual rights.”) But compare the Constitution Restoration Act, S. 520, 109th 
Cong., 1st sess. (Mar. 3, 2005) (proposing to protect from judicial review any 
official acknowledgment of “God as die sovereign source of law, liberty or gov­
ernment”).

34. See chapter 2.
35. See H. Arendt, Origins of Totalitarianism 292 (1951) (the stateless would 

gain legal recognition, and thus be better off, were they to commit a crime).
36. The president’s asserted power to label a citizen as an "enemy combat­

ant” and detain him on dial ground indefinitely was rejected in Hamdi v. Rums­
feld, 542 U.S. 507 (2004). In Hamdan v. Rumsfeld, 126 S.Ct. 2749 (2006), the 
Supreme Court ruled that under current law the president lacks such a power 
even with respect to noncitizens. Congress then responded by giving the presi­
dent much of die authority to proceed as he had proposed. Military Commis­
sions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 (Oct. 17, 2006).

37. See chapter 2.
38. “Judge Hits Back in Moussaoui Spat,” BBC Netos Online, May 4, 2006, 

available at http://news.bbc.co.nk/2/hi/americas/4972/84.stm.
39. This ambiguity ironically created an opening for law in Latin America. 

If disappearance is outside of law', then a statute of limitations cannot begin to 
run. See Inter-American Convention on the Forced Disappearance of Persons 
art. VII, June g, ig94, 33 l.L.M. 152g (entered into force March 28, 1 gg6) 
(“Criminal prosecution for die forced disappearance of persons ... shall not be 
subject to statutes of limitations.”).

40. Because of technical advances in identifying remains, we are approach­
ing a point where there may no longer be an “unknown soldier.” The remains 
of die unknown Vietnam veteran were removed from the tomb at Arlington 
National Cemetery after they were identified in 1 gg8.

41. Even truth and reconciliation commissions, when they name the disap­
peared, must negotiate a line between justice and memorialization. The former 
sees victims; the latter sees martyrs. These are not necessarily the same, as the 
failure of posttransition prosecutions around the world reminds us.

42. Sacred productions may, of course, continue to be appreciated as art, 
but while the aesthetic and the sacred may intersect in the same object they are 
not the same experience.

43. See J. Malamud-Goti, Game without End: State Terror and the Politics ofJus­
tice (1 gg6).

44. See W. Benjamin, “Theses on the Philosophy of History,” in Illumina-

http://www.un.org/News/ossg/sg/stories/kaecon.html
http://news.bbc.co.nk/2/hi/americas/4972/84.stm
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255 (H. Zohn, trans. 1968). (“Only that historian will have the gift of fari­
ng the spark of hope in the past who is firmly convinced that even the dead will 

not be safe from the enemy if he wins.”)
45- See M. Howard, War andthe Liberal Conscience (1986).
4b. See chapter 2.

^le American rule of law’s continuity with British law, see P. Kahn, 
rhe Reign of Law 150-53 (> 997)-

48. See M. Ignatieff, “The Narcissism of Minor Difference,” in The Warrior's 
Honor: Ethnic War and the Modem Conscience 34—71 (1998).

49- On December 12, 2006, the Israeli Supreme Court invalidated a ban 
on any lawsuit brought by Palestinians for damages for harm inflicted by the Is­
raeli Defense Forces. The decision, however, specifically excluded damages re­
sulting from “acts of war." See H.C. 8276/05 Adalah v. Minister of Defense [ 2006] 
IsrSC; see also S. Erlanger, “Israeli Court Rules Anny Can Be Held Liable," New 
York Tinies, Dec. 12, 2006.

50. Schmitt already makes this point. C. Schmitt, The Concept of the Political 
54 (G. Schwab, trans. 1996).

51. See N. Berman, “Privileging Combat? Contemporary Conflict and the 
Legal Constniction of War,” 43 Colum.f. Transnat’l L. 1 (2004).

52. For example, U.S. Civil War General William T. Sherman is quoted as 
saying. “War is cruelty . . . the crueler it is, the sooner it will be over.” H. Hath­
away & A. Jones. How the North Woh 548 (1983). Others have echoed this state­
ment. See “Note, Discrimination in the Laws of Information Warfare,” 37 
Colum. J. Transnat’l L. 939. 958 n.73 (1999) (referring to similar statements 
from Harold Selesky); “Colonial America," in The Laws of War: Constraints on 
Warfare in the Western WorldSi (M. Howard et al., eds. 1994) (reporting that the 
British strategy' in Ireland evinced a belief that a “short war was . . . better for 
the Irish . . . because the terror sown by cntelty to a few would break, resistance 
sooner... than would ... a campaign of attrition”); and U.S. Anny General Or­
der No. too, Instructions for the Government of Annies of the United States in 
the Field [the “Lieber Code"] an. 29, Apr. 24. 1863. available at 
http://www.yale.edu/lawweb/avalon/lieber.hun (“The more vigorously wars 
are pursued, the better it is for humanity. Sharp wars are brief.”).

53. The “Powell Doctrine" is a contemporary variant on diis idea of de­
ploying an overwhelming force. See C. Powell, “U.S. Forces: Challenges 
Ahead," 71 Foreign Aff. 32, 40 (winter 1992-93)- (“Decisive means and results 
are always to be preferred .... [War] is die scourge of God. We should be very 
careful how we use it. When we do use it, we should not be equivocal: we should 
win and win decisively. If our objective is something short of winning—as in Ollr 
airstrikes into Libya in 1986-we should see our objective clearly, then achieve 
it swiftly and efficiendy.”)

WChmrhilh Speech on Dunkirk before the House of Commons (June 
4, 1940),in6 Winston S. Churchill: His Complete Speeches, '897-1963, at 623 , (R 

James, cd. >974) , ( supra note 48; see also chapter 2.
5 f borrow die tenn from Meir Dan-Cohen. See M. Dan-Cohen, “Deci-
57- 1

http://www.yale.edu/lawweb/avalon/lieber.hun
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sion Rules and Conduct Rules: On Acoustic Separation in Criminal Law,” 97 
Harv. L. Rev. 625 (1984).

58. Sec O. Gross, “Chaos and Rules: Should Responses to Violent Crises Al­
ways Be Constitutional?” 1 12 YaleLJ. 1011 (2003).

59. Arendt, Tor this reason, speaks of die political as miraculous. See H. 
Arendt, “Introduction into Politics,” in The Promise of Politics 11 1-14 (2005).

60. See die discussion of borders earlier in diis chapter.
61. Of course, it is also the case that the existence of the sacrificial imagi­

nation makes possible the perception of an enemy.
62. See M. Foucault, Discipline and Punish: The Birth of the Prison 59-65 (A. 

Sheridan, trans. 1977) (on the risk that die audience might judge the execu­
tion unjust and rebel against the executioner).

63. See the Military Commissions Act of 2006, supra note 36.
64. See P. Kahn, “Reason and Will in the Origins of American Constitu­

tionalism,” 98 Yale L.f. 449 (1989).
65. The speechless quality of sacrifice leads us to describe the sacred vio­

lence of otiiers as “nihilism." Of course, that is only to say we don’t live in the 
symbolic universe within which that violence gains its meaning.

66. This must have been die experience of the many European 
soldiers/victims of World War I.

67. Sec C. Hedges, War Is a Force That Gives Us Meaning (2002).
68. See R. Girard, Violence and the Sacred (P. Gregory, trans. 1972).
6g. There have been, for example, allegations of British troops engaging in 

similar behavior in Iraq. See “UK Troops in Iraqi Torture Probe,” BBC News On­
line, May 1, 2004, available at http://news.bbc.co.Uk/2/hi/11k_news/poli 
tics/3675215.stm (reporting on the Daily Mirror's publication of photos appar­
ently depicting British soldiers torturing an Iraqi prisoner). But see also “Doubt 
Cast on Iraq Torture Photos,” BBC News Online, May 2, 2004, available at 
http://news.bbc.co.Uk/2/hi/uk_news/367731 i.stm (reporting doubts about 
die photos’ authenticity). The internal conflict in Iraq demonstrates a perva­
sive turn to torture. See Human Rights Watch, “The New Iraq? Torture and Ill- 
Treatment of Detainees in Iraqi Custody” (Jan. 2005), available al 
http://hnv.0rg/rep0rts/2005/iraq0105/index.hun (documenting wide­
spread abuse of prisoners by Iraqi police and security forces since late 2003).

70. To deny the rational requires more than torture. It requires the Nazi 
world of die Final Solution in which reason itself can no longer function as a 
guide. See P. Levi, Survival in Auschwitz: The Nazi Assault on Humanity (S. Woolf, 
trans. 1996).

71. “The Deaths at Gitmo," New York Times, June 12, 2006, at 16 (quoting 
the camp commander Rear Adm. Harry Harris Jr.: “‘I believe this was notan act 
of desperation, but an act of asymmetrical warfare waged against us,’ he said. 
The inmates, he said, ‘have no regard for life, neither ours nor their own.' ’).

72. Sec Kahn, supra note 7, at 208-18 (on politics and pornography).
73. Degradation as the condition of defeat of an enemy state was tradition­
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