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Torture, properly understood, is prohibited absolutely, and 
states are obliged, inter alia, to prosecute those responsible.

—Helen Duffy,
The “War on Terror” and the Framework of International Law

Each State Party shall take effective legislative, administrative, 
judicial or other measures to prevent acts of torture in any 
territory under its jurisdiction.

No exceptional circumstances whatsoever, whether a state 
of war or a threat of war, internal political instability or any 
other public emergency, may be invoked as a justification of 
torture....

Each State Party shall undertake to prevent in any territory 
under its jurisdiction other acts of cruel, inhuman or degrading 
treatment or punishment which do not amount to torture.

—Articles 2 and 16 of the U.N. Convention 
against Torture and Other Cruel, Inhuman, or Degrading

Treatment or Punishment

The fact is, regardless of the terminology used, the precise 
content of most of the Constitutions civil-liberties guarantees 
rests upon an assessment of what accommodation between 
governmental need and individual freedom is reasonable.

—Anderson v. Creighton, 483 U.S. 635 (1987)

[N]or shall any person ... be deprived of life, liberty, or 
property, without due process of law.

—Fifth Amendment to the U.S. Constitution

No more torture, but... go on torturing just the same.

—Colonel Marcel Bigeard, quoted in Rita Maran, 
Torture: The Role of Ideology in the French-Algerian War

It was just for fun.

—Private Lynndie England, quoted in James Polk, 
“Testimony: Abu Ghraib Photos‘Just for Fun?” CNN.com

CNN.com




Contents

Preface and Acknowledgments ix

Introduction: Law, Language, and Difference 1

Torture and International LawCHAPTER ONE 15

The European Law of Torture 44CHAPTER TWO

Torture and State Violence in U.S. Law 55CHAPTER THREE

Torture, Rights, and the Modern State 78CHAPTER FOUR

Torture in Modern Democracies 97CHAPTER FIVE

U.S. Torture at Home and AbroadCHAPTER SIX 135

Torture in the War on Terror 165CHAPTER SEVEN

Conclusion: Living with Torture 204

Afterword 
Notes 

Works Cited 
Index

2/7
221

275
303



i

A



Preface and Acknowledgments

The impetus for this book was the use of coercive interrogation and deten­
tion tactics by U.S. personnel in the months and years after the September 
it, 2001 attacks, and I completed the manuscript in the last days of George 
W. Bush’s presidency. I was able to take account of some more recent events 
or disclosures during the editing process. But Understanding Torture is not 
a book about the Bush administration or the war on terror. It is neither a 
comprehensive account or chronology of events during those years nor an 
argument that a change of U.S. presidential administrations will moot the 
problem of torture. Rather, this is a book about the ongoing relationship of 
torture and state violence to contemporary liberal democracies and, even 
more, about the legal and political discourse of torture and the conse­
quences and implications of that discourse. I spend significant time on the 
United States, but neither it nor the war on terror is my sole focus.

I received an enormous amount of substantive assistance while working 
on this book and its predecessor articles. People who commented on drafts 
or assisted me with issues related to this book include Elena Baylis, Harold 
Bruff, Bobby Chesney, John Grant, Oren Gross, Lisa Hajjar, Andrea Hib­
bard, Duncan Hollis, Sandy Levinson, Clark Lombardi, Ruth Miller, Sam 
Pillsbury, Darius Rejali, Alice Ristroph, Brad Roth, Juliet Stumpf, Doug 
Sylvester, Steve Viadeck, Elliot Young, and two anonymous reviewers for the 
University of Michigan Press. I also learned a great deal from participants at 
numerous talks and conferences, as well as members of the “Law of Tor­
ture” discussion list organized by Marty Lederman and Kim Scheppele. 
Andrea Hibbard’s careful review of the manuscript helped me clarify my 
arguments and avoid embarrassing errors.

I particularly want to acknowledge my debt to my friend and mentor 
Welsh White. I regret that he will never see this book; his advice and guid­
ance made it possible.

Summer grants from Lewis & Clark Law School and, before that, the 
University of Pittsburgh School of Law helped me write this book and its 
predecessor articles. I am especially grateful to Lewis & Clark Law School, 
where I developed the idea for this book, and to my colleagues there for 
providing me with a warm, supportive, and stunningly beautiful environ-
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ment in which to write about these issues. Lynn Williams at Lewis & 
Clark’s Boley Law Library helped me track down sources, and Lisa Frenz 
and Andy Marion helped me assemble the manuscript. Kate Mertes pre­
pared the index.

The support of Melody Herr and Jim Reische at the University of Michi­
gan Press has also been essential.



INTRODUCTION

Law, Language, and Difference

In 1987, a short review in Contemporary Sociology offered mild criticism of 
a book about the complicity of health professionals in torture: “The evi­
dence and arguments presented are compelling, although one needs little 
persuasion to condemn such practices; thus the inclusion of photographs 
of torture rack[s) and exhumed bones of victims seem unnecessarily lurid.” 
Torture is so obviously wrong that there was no need to shock readers into 
agreeing with that proposition. Seven years later, in the same journal, 
Daniel Chirot took issue with Darius Re jali’sclaim that the use of torture in 
twentieth-century Iran reflects that country’s modernity. In what may have 
been intended as the clinching argument, Chirot asked, “If the growth of 
torture in twentieth-century Iran and its changing forms are caused by ef­
forts to modernize, why do we not torture in the modern United States or 
Western Europe?”'Modern liberal democracies simply do not torture, and-it 
was important to stress that fact;1

Today, torture is a central legal and political issue in the United States. 
U.S. forces have abused prisoners at a variety of locations, including Guan­
tanamo Bay Naval Base, Bagram Air Base in Afghanistan, Abu Ghraib 
prison in Iraq, and various CIA “black sites.” Suspected terrorists have also 
been abused by U.S, allies, sometimes at the behest of U.S. officials. News­
papers, magazines, and Web sites published stories and reproduced pictures 
of the abuse to widespread interest and (it was assumed) revulsion. Re­
monstrating editorials accompanied each revelation. Members of Congress 
demanded information, held hearings, and decried the abuse (but some­
times defended coercive tactics). Human rights advocates researched, doc­
umented and condemned the abuse, while international lawyers called for 
more restrictions on interrogators and better enforcement.

Little emerged from this flurry of publicity and discussion. Accusations 
of torture were met by either denials or the assertion that the worst conduct 
was an aberration, a deviation from the norm of humane treatment. Argu­
ments for respecting human or individual rights ran up against claims that 
it was time for the “gloves to come off” after the attacks of September u,
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Efforts to understand Abu Ghraib, Bagram, and Guantanamo—place- 
names that have become metonymic for arbitrary detention, state violence, 
and coercive interrogation—also split. On the one hand, concern over 
abuse became lost in legal debates and political finger-pointing. Torture be­
came simultaneously a technical legal question that required parsing of the 
kind usually reserved for the Internal Revenue Code, a partisan political is­
sue, and a test of patriotism. CJiTtfieTitfier hand,the media repeatedly pre­
sented “both sides” of the issue of coercive treatment, leaving many ob­
servers to wonder how they could assess events that happened far away 
under conditions about which they knew little.3*Better to shrug one’s 

.♦"shoulders, hope for.the bestvandmove-on.
Although participants frequently invoke legal rules, the role of law in the 

torture debate is far from clear. Most lawyers assume torture is illegal. They 
may also believe that the creation of legal-prohibitions againsf torture dur­
ing the twentieth century is one of the great achievements of domestic and 
international human rights. It is more difficult to support that conclusion 
through rigorous legal analysis, however, than nearly anyone, in the United 
States at least, would have thought even just a few years ago. In fact, lawyers 
for the Bush administration worked hard to portray the legal category “tor­
ture” as a narrow term of art. They argued that conduct that might appear 
to be torture could actually be legal interrogation. In many quarters, these 
arguments were dismissed as partisan, slipshod, or repugnant. But despite 
its many flaws, some of the analysis advances defensible interpretations of 
U.S. and international law. The law of torture, in other words, is less cate­
gorical and less constraining than it first appears. Moreover, as I will argue 

. throughout this book, law and leRaLriRhts..piQ.vide_r)_Q.Ja?rtaiu_liul.wark 
against state torture.

This book seeks to advance the discussion of torture and related forms of 
abuse by considering more deeply what law has to say about it. In this con­
text, when I use the term law, I mean primarily the idea of rules that seek to 
constrain the behavior of a state or of state actors, not social norms in gen­
eral or legal ideals in the abstract. My initial focus on formal law will high­
light not only the malleability of carefully written rules but also their tenu­
ous status. Ultimately, though, my effort to untangle this issue of formal 
legal interpretation will require a broader consideration of legal discourse, 
state practice, the importance of emergencies and states of exception, and 
examination of the nature and role of rights in modern states and societies.

2 UNDERSTANDING TORTURE K

2001. As one official said, ^If you don’Lviolate someone’s human rights 
some of the time (during an interrogation] you probably aren’t doing your 

•• -job. 2 Criticisms of abuse thus occasioned a two-part response: the United 
,1-''States did not torture, bOFit might have to do some bad things to win what- 
■, had become the “war on terror.”



Choosing Words Carefully

When allegations of abuse by U.S. forces in Afghanistan began to surface in 
late 2002 and early 2003, human rights groups quickly claimed that the 
United States was.engaged in torture, although.at least some of the prac- 

.tices probably were not torture under international law. The administra­
tion denied the claims and maintained that its actions were “humane and 
... follow all international laws and accords,” although that was almost cer­
tainly not the case for some of the reported conduct. Meanwhile, officials 
suggested that interrogation rules might need to be relaxed for the war on 
terror.4

Introduction 3

This book, in short, moves from considering the law of torture to assessing j— 
its role in shaping legal and political identity. " ‘

The path of my analysisTougHIy'tracks the quotations that serve as the 
epigraphs to this book. I move, first, from general statements about under­
standing torture to specific prohibitions. I then study the way in which 
those prohibitions dissolve into “reasonableness,” as well as the impact of 
that dissolution on the political identity of rights-bearers. Finally, I exam­
ine the decisions of specific individuals to engage in torture for a variety of 
reasons, often with full knowledge that a ban on torture exists. In so doing, 
I seek to combine traditional legal analysis with history and something that 
might best be described as a cultural studies approach.

Along the way, I will stress that modern states pervasively regulate and 
control their populations and that their interactions with their citizens are 
regularly marked by violence that sometimes includes torture. Law’s inter­
action with this violence is complex. It constrains state violence, but it also 
creates personal vulnerabilities alongside protections. Further, one charac­
teristic of torture in contemporary law is the effort to define it rationally, 
with precision, and to conceptualize it against a background of individual 
rights. Thus, nearly every definition of torture treats it as conduct so harm­
ful that everyone has an absolute righ’t~ri6Q55?J>ubjected..to jt. But law 
rarely works in absolutes.Most lawyers subscribe to the idea that there is an 
exception to every legal rule, and states will use the standard tools of legal 
argument to seek exceptions for torture. The easy response of prohibiting 
exceptions does not resolve the issue; it simply creates enormous pressure 
to narrow the definition of torture.

All of this is simply to say that language is critically important to the de­
bate over torture. The rest of this introduction will consider some of the 
language of the U.S. debate over torture in the war on terror. In so doing, it 
will indicate just how difficult it can be to talk about torture.
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In the spring of 2004, pictures of abuse at Abu Ghraib became public, 
and criticism reached a higher level. Once again, human rights advocates, 
joined more visibly now by editorialists and politicians, charged that U.S. 
forces had violated legal prohibitions against torture. Administration 
officials condemned the specific practices that had been -made public, but 
they insisted that these were isolated actions that had nothing to do with 
government policy, let alone with American values. Thus, President George 
W. Bush asserted that the abuse at Abu Ghraib was the conduct of a few and 
“does not represent the America that I know.”5

Accusations of rough or degrading treatment continued to surface, in­
cluding numerous claims of cruelty or torture by CIA operatives or at 
Guantanamo.6 Without the visual confirmation available for Abu Ghraib, 
however, these claims could be denied, recharacterized, or diverted into in­
vestigations. Further, unlike the thousands of people held at Abu Ghraib, 
the prisoners.at Guantanamo—despite undoubted errors in many cases— 
w£re more likelyjobe connected with terrorist activity. Similarly, people 
field by tfie ClA were generally assumed to be “high-value” prisoners. Sym­
pathy for their plight was more muted, and the official response was less 
contrite. Responding to an Amnesty International report that asserted on­
going abuse at Guantanamo, Bush asserted that the allegations were “ab­
surd” and had been made by “people who hate America.” As for people in 
CIA custody, he unapologetically declared that “the CIA used an alternative 
set of procedures” that were “tough, and ... safe, and lawful, and necessary.”7 

The administration thus framed the debate in this way: torture is wrong, 
and we do not do it, but we.use“tough^-tacties~that a re both lawfu land 
justified under the circumstances. Every official tactic is not-torture by 
definition, while tactics that qualilyas torture are aberrations. Defenders of 
the administration could therefore argue that coercive measures short of 
“torture” are sometimes necessary against an enemy who operates in secret, 
across borders, and in violation of the laws of war. The debate over coercive 
interrogation, in short, seems to turn on whether the label torture can be 
attached to the conduct at issue.

Critics of the Bush administration thus had an incentive to use the term 
broadly. A 2005 report by Amnesty International, for example, used the 
word torture repeatedly—sometimes in conjunction with such terms as 

\ abuse, ill-treatment, or cruel, inhuman, or degrading treatment—to describe 
U.S. detention and interrogation practices. Yet the report does not provide 
any analysis of which practices actually rise to the level of torture. The re­
port also described Guantanamo Bay as “the gulag of our times,” and the 
organization called on other countries to investigate U.Srofficials for crim­
inal violations of international law and to arrest them if they traveled
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abroad.8 Describing Guantanamo as a gulag and calling for prosecution of 
U.S. officials tended to play as extremist in the context of public debate 
within the United States—just as similar claims likely would in any liberal 
democracy. My point is not that these claims were extremist but, rather, that 
they clashed with the felt truth that democracies do not do such things. As 
a result, President Bush’s statement that the report was “absurd” likely gen­
erated greater domestic agreement than Amnesty International’s character­
izations of U.S. detention sites and conduct.

Just as critics had an incentive to define torture broadly, administration 
officials had an incentive to define it narrowly, to preserve a larger potential 
field of action. Government documents reveal that some officials suc­
cumbed to this incentive. Most famously, the Justice Department’s Office of 
Legal Counsel concluded in August 2002 that the phrase “severe pain” in the 
U.S. torture statute meant a level of pain “that would ordinarily be associ­
ated with, a sufficiently serious, physical conditionorinjury^ucjfasdeath, 
organ failure,.or.scrious impaicment_o£body functions.’’9 As the writers of 
the memorandum must have known, this wording is significantly narrower 
than the definitions of severe pain in relevant international and U.S. legal 
sources. A Department of Defense working group advanced a broader 
definition of the pain associated with torture—“the adjective severe con­
veys that the pain or suffering must be of such a high level of intensity that 
the pain is difficult for the subject to endure”10—but most commentators 
likely would conclude it remains too narrow relative to international law.

The carefully negotiated U.N. Convention against Torture creates three 
categories of conduct, with respect to interrogation and punishment: tor- 
•ture f which is illegal); other-cruel, inhuman, or degrading treatment (which 
should be “prevented^; .and conduct not covered by the convention and~ 
thus permissible unless subjeet to other international or domestic law con- 
straints: Theterm tortwTe is reserved for ^any^act by \ybieh. severe pain or 
suffering, whetherphystcal or rnentalj&wtentionallyipflicted orya person” 
by or witbthtTconsent or acquiescence of state actors. All other bad conduct 
is relegated to the category of “other cruel, inhuman, or degrading treat­
ment,” which is apparently so capacious relative to torture that the drafters 
of the convention made no effort to define it.11 The most one can say from 
reading the text is that this second category applies to any conduct that 
should be prohibited but falls short of torture.

The convention also suggests another consequence of splitting illegal 
conduct into two categories. Torture is banned absolutely: “No exceptional 
circumstances whatsoever, whether a state of war or threat of war, internal 
political instability or any other public emergency, may be invoked as a 
justification of torture.”12 But this language does not explicitly apply to
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6 UNDERSTANDING TORTURE

cruel, inhuman, or degrading treatment. The convention thus suggests the 
possibility of justifying violent interrogation or punishment that is illegal 
but does not rise to the level of “torture.”

Within this framework, a state accused of mjstreating prisoners can 
flatly deny that it acted illegally, but it can also argue that whatever it may 
have done, it has not tortured. If the state can put forward a sufficient 
justification for the conduct that it claims is not torture, it has not violated 
the convention. The focus of the debate easily becomes a definition game: Is 
the conduct torture as defined by law? If not, is there a sufficient legal ' 
justification? This game is exactly the strategy that the Bush administration 
employed. That is to say, the administration’s public statements did not ig­
nore international law; they followed its structure precisely.

The language of torture also defines the victims of torture. One might say, 
for example, that people from different backgTbunds or cultures expect or 
accept a certain level of violence from the authorities, so that a few slaps or 
blows are illegal when directed at some people but ordinary and permissi­
ble treatment when directed at others. The European Commission of Hu­
man Rights observed in the famous Greek Case of 1969 that some prisoners 
“tolerate ... and even take for granted ... a certain roughness of treatment 
... by both police and military authorities.... Such roughness may take the 
form of slaps and blows of the hand on the head or face.” According to the 
commission, this conduct was not inhuman or degrading treatment within 
the meaning of the European Convention on Human Rights, because “the 
point up to which prisoners and the public may accept physical violence as 
being neither cruel nor excessive, varies between different societies and 
evc^rb'etwe'en'diffeYent-stctlQjis^QyienT^^IirdiffefehtTyrpeople detained 
for political reasons by the Athens Security Police in the 1960s would have 
expected some rough treatment, and they—or at least some significant pro­
portion of the public as a whole—would have found rough treatment ac­
ceptable in the context of Greek society. By contrast, in other parts of Eu­
rope, this conduct might have been flatly illegal during the same period, 
even if police sometimes engaged in it.

One could also argue in the other direction and contend that certain 
forms of treatment arc particularly distressing to victims from certain 
backgrounds. Thus, Nigel Rodley suggests that “forcing a devout Muslim to 
fall to his knees and kiss the cross might well fall within the prohibition 
[against cruel, inhuman, and degrading treatment], whereas similar behav-
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iour towards prisoners who have no profound philosophical or religious 
aversion to the procedure would have no comparable significance.”14

Both ways of thinking about torture strive for sensitivity to cultural dif­
ferences. The critical question is what to do with^thj§ sen.sitivjty. Should le­
gal rules respond to subjective experiences, so that a particular practice will 
be ruled torture for some but not for others, even if that means calling 
something torture in cases when most people would not experience it that 
way? Or should law classify conduct on an objective scale, so certain things 
simply are torture, even if that means ruling that some conduct-is-pot abu­
sive—despite the.pain, it ransesjn individual i-agcx—because most'people 
(perhaps even “reasonable" people) would norfind it distressing.

These choices reflect familiar debates about the best ways to address in­
dividual perceptions and harm within a framework of rules meant to have 
general applicability and to provide notice and guidance to people in vary­
ing circumstances. But that is not all. Anyone seeking to draw on cultural 
difference to craft an appropriate legal rule might want to consider how dif­
ference has become a practice in the war on terror, both for U.S. officials 
seeking to gain an edge in interrogation and for journalists and human 
rights advocates seeking to explain why the abusive behavior of U.S. forces 
is particularly harmful.

On September 14, 2003, Lieutenant General Ricardo Sanchez approved 
several interrogation techniques for use on prisoners in Iraq, including the 
“presence of military working dogs.” According to Sanchez, this tactic was 
useful because it “exploits Arab fear of dogs while maintaining security dur­
ing interrogations.”15 The source of this idea remains obscure, but it indi­
cates that officials made an effort to learn about what they might have de­
scribed as “Arab culture”—if only for the purpose of -better controlling 
people from that culture. Importantly, accounts that discuss and deplore 
this use of dogs and its effect on prisoners also treat this understanding as 
correct.16

In the same way, U.S. officials at Guantanamo developed fairly strict 
rules on respect for what they understood to be Muslim religious practices. 
They took the trouble to think about the ways in which Muslim prisoners 
might be different from prisoners of other religious traditions. We find 
proof that Muslims require sensitive treatment in the fact that people rioted 
(and several were killed) in Afghanistan and other countries after Newsweek 
magazine reported that guards at Guantanamo intentionally desecrated 
copies of the Koran.17 The fact that the religious attitudes of Guantdnamo 
prisoners and the causes of the riots are more complex does not detract 
•from the'fact that U.Scofficials sought to understand their.detainees.and«to 
deploy those'understandings .•
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Considcr<too, the flurry of news reports about sexual aspects of the mis­
treatment of prisoners at Abu Ghraib and Guantdnamo. Among other 
things, U.S. soldiers put women’s underwear on the heads of male prison­
er^ (sometimes while they were handcuffed), and male prisoners were 
forced to appear naked in front of women (and men) and were sometimes 
put on leashes. Women interrogated men, and female interrogators em­
ployed such tactics as making sexually explicit remarks, “rubbling] their 
bodies against the men,” “sexual touching, wearing a miniskirt and thong 
underwear,” and “numerous instances in which female interrogators, using 
dye, pretended to spread menstrual blood on Muslim men.”18 Many of the 

Y p \ n i^.reporUiakexare-to-point out that these tactics are particularly distressing^ 
male Muslims^The writers quote experts who stress the “tribal” and “reli­
gious” aspects of Iraqi, Muslim, or Arab culture and suggest that physical 
contact with most women is a taboo to MusImTor Arab men: “To Muslim 
Arabs it would have been inconceivable tq_be placed in that degree of vul- 
nerabilityJjefore-a-wqniariIj_“Having a woman conducting torture was 
grossly insulting to Muslims^19 The logic, in other words, is that these prac­
tices may be more or less distressing to people in general—and some of 
these practices might not be objectively distressing al all—but when it 
comes to Muslim men, these practices are egregious because the victims are 
sensitive to and likely to be disturbed by women in positions of power and 
by open or aggressive displays of female sexuality.

The actions of U.S. forces and the reports and charges of journalists, ex- 
—perts;and-advoeatesdraw froTrTan idcntieal set of-attitudes-towardthe-vic- 

•Hms'of-U?S:'abuse. Concerns about Arab or Muslim cultural sensitivities are 
equivalent to the culturally sensitive mistreatment inflicted by U.S. forces in 
the specific way that both practices define, position, and control the victims 

. of torture and the people who inflict, witness, or write about it. More 
'p broadly,jhis^common element reveals the significant risks in using per­

ceived cultural differences as a way of framing discussions about torture.
Either~vefsion oFThe cultural difference-approach to torture—that 

people in some cultures can endure more pain or that people in some cul­
tures are particularly sensitive to certain practices—exoticizes the victims 

^oftorture. This exoticization takes place regardless of whether the over­
arching goal is to harm or to rescue. Either way, the objects of this approach 
are from “traditional” or “tribal” societies in which rights do not exist, jus­
tice is rough, religious practices are more “profound,” and people hold ex­
treme views on issues of sexuality and gender, ideas that cause them to act 
or react in irrational ways.

Thinking about the victims of torture in this way works only if paired 
with a way of thinking about “us”—by which 1 mean not only the torturers 
but also those who condemn it or who seek to explain it away. Unlike the
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victims, we are from modern, progressive societies in which human rights 
are taken for granted. Either we should know better than to treat people this 
way, or we have a special responsibility to expose and try to stop it. Either 
way, we are in a superior position, and we have access to greater, perhaps 
universal knowledge. We are able to know and understand the victims— 
perhaps better than they understand themselves—and to take concrete 
steps to exploit or improve their circumstances.

Although these attitudes about torture are not new, they have become 
pervasive in the United States during the war on terror.20 Supporters of U.S. 
military action in the Middle East have argued that the use of military force 
is part of a broader cultural struggle. For Bush, it was part of a “crusade,” 
while British prime minister Tony Blair distinguished “between the^civi- 
lized world and fanaticism.” Norman Podhoretz made the point more ex­
plicitly when he urged “a benevolent transformation of the Middle East” by 
the United States that would include “the reform and modernization of Is­
lam.” ©thers who, are less sure of .military action nonetheless agree that* 

m. .something is<wrong with ■MusiirTTS«and-'that they»must-:be changed. Time 
magazine summed up the consensus view when it declared, “The war that 
began three years ago in lower Manhattan ... is a fight for the hearts and 
minds and souls of millions of Muslims ... whose life choices may have a 
greater impact on the long-term security of the U.S., its citizens and its 
allies than battlefield victories or intelligence reforms.”21

-In short, U.S. forces used abusive or humiliating tactics against Miislim 
detainees and suspected terrorists at the same time that the~problem«of«ter- 
rorism became, equated- with the Muslim-world.-:Meanwhile, government 
officials and commentators defined this world as exotic, uncivilized, and in 
need of guidance. These conclusions became “facts” as they were enforced 
by violence, asserted as true by powerful officials, and reported on by media 
representatives who already believed or were ready to believe such claims. In 
the current war on terror, accounts and practices of torture or other abuse 
draw on what is in effect a nonpartisan cultural and political discourse. ^his_ 
discourse is “Orientalist” in the sense intended by Edward Said.fit conceives 
of the Orient, particularly the Muslim world, as “in*need of corrective study 

^«by-the West,” and it draws on unreflective generalizations about people or 
Cultures seen as different; backwardf'qtiainfrand exotic, bnttilsb as threaten*® 

«=mg. Importantly, these ideas about the Muslim world also help “to define
... the West. ... as its contrasting image, idea, personality, experience.”22

The talk and practice of difference in the context of torture and related 
forms of abuse goes further, however. Former Los Angeles chief of police 
Daryl Gates once claimed that “some blacks might be more susceptible than 
‘normal’ people to injury when officers applied a choke hold.”25 Choke 
holds, which involve briefly cutting off the flow of blood to the brain, are an
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extremely dangerous but also extremely effective way to subdue a person 
who is or may be (or whom one is prepared to assume is) violent. Gates 
seems to have been asserting that when a choke hold caused harm, the vic­
tim was probably at fault, at least if the victim was black and therefore not 
“normal.” In short, reliance on difference as a way of talking about abuse 
does not require thorough exoticization; any colonized or subordinated 
“other” will suffice. It may be that modern countries tend not to torture 
their own. Yet once separate groups are identified, whether internally or ex­
ternally, and particularly if they are classified as inferior, the prohibition no 
longer holds as firmly. The exoticization or othering of the victims of abuse 
could thus be, as Michel Foucault put it, “the precondition that makes 
killing [or torture] acceptable” in a modern state.24

By stressing the supposed differences that define victims, the cultural 
difference approach to torture deflects the discussion away from the perpe­
trators and from the reasons for their actions. It ensures that discussion 
centers on the victims. Although it might seem appropriate to focus on the 
victims—they are, of course, the ones in pain—the cultural difference per­
spective does so by distancing them, turning them into spectacle, and ren­
dering them mute. Instead of focusing on the infliction of mental or physi­
cal suffering, which-refleets^i»relationship-of-p?FpetTator and victim within 

jetcontextof state power, crude ideasofcultural relativism,(i.e., claims that 
some kinds of people suffer more or less than the norm that “we” represent) 
create distance from a common denominator of pain.

This distance facilitates the effort to minimize abuse. Consider the 
post-Abu Ghraib statement by Senator James Inhofe of Oklahoma that he 
was “more outraged by the outrage than ... by the treatment.” He went on 
to assert that the Abu Ghraib detainees were not “there for traffic viola­
tions”; he declared, “they’re murderers, they’re terrorists, they’re insur­
gents.”25 With respect to the vast majority of Abu Ghraib detainees, this 
characterization was flatly false, and it is unlikely that Inhofe really meant 
to say that murderers or even insurgents deserved rough treatment. But his 
statement conveyed a different truth about official attitudes toward the 
people supposedly liberated by U.S. forces. When Inhofe referred to the 
prisoners broadly as murderers, terrorists, and insurgents, his audience 
knew he meant they were Arab or Muslim murderers, terrorists, and insur­
gents, and that made all the difference.26

Others have taken care to point out that the war on terror is a tough 
business and that with respect to Iraq, Saddam Hussein’s conduct was 
worse than anything U.S. forces have done. President Bush adopted this 
rhetorical strategy soon after the Abu Ghraib revelations, when he con­
demned the abuses but also took care to assert, “We’re a society that is will­
ing to investigate, fully investigate in this case, what took place in that
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prison.... That stands in stark contrast to life under Saddam Hussein. His 
trained torturers were never brought to justice under his regime. There 
were no investigations about the mistreatment of people.” Likewise, writing 
in the New York Times Book Review, Michael Massing asked with palpable 
anguish, “How could Americans, imbued with all the right values, have 
committed such acts?” Rather than identify the right values or explain how 
they would have prevented torture, he offered a partial excuse: “Needless to 
say, the happenings at Abu Ghraib are a long way ... from the murderous 
activities of Saddam Hussein.”27

Consider, too, Mark Bowden’s response to the claim of one Abu Ghraib 
prisoner that he expected to be killed by U.S. forces: “Of course he did. 
That’s what happens to men thrown in jail in his part of the world.”28 Bow­
den generalized from Iraq to a suggestively unspecified “part of the world” 
and vaguely, yet forcefully, asserted that death in this region’s prisons gen­
erally “happens.” He neglected the fact that the prisoner was held by occu­
pying military forces who were abusing prisoners, which suggests that the 
prisoner’s fear was reasonable. Similarly, Bowden’s unstated assumption 
about a relative lack of prison violence in the United States—when, as I dis­
cuss in chapter 6, violence in U.S. prisons is frequent enough to be a serious 
issue—recalls Daniel Chirot’s denial of torture by the “modern United 
States or Western Europe.” None of this was relevant to Bowden’s claims, 
however, because his argument was ideological, not empirical. For him, the 

-pain and anguish of those abused-at-Abu Ghraib was an opportunity nq.t For 
.recognizing shared humaniLyJjuL rather, for,emphasizing difference.

The broad claim that the United States and its allies are different from or 
better than the people they are fighting or trying to save is less my target 
here than is the effort to define the cultural and political identity of the in­
dividuals over whom U.S. forces exercise power. Among other things, com­
mentators should consider spending less time seeking to define the victims 
of U.S. abuse in terms of their difference, with more time devoted to think­
ing about the full experience and relationship of abuse. Some people, what­
ever their backgrounds and beliefs, would be better able to absorb or would 
be less distressed by slaps or blows than others would be, while others 
would be less able to bear the pain. Commentators might also consider how 
they would respond if any of them.—-again, regardless of their backgrounds 
or beliefs—were seized and held prisoner by an occupying army; were 
taken out of their cell at night, stripped, and escorted by people with guns 
into a room full of more people with guns and trained military dogs; and 
were then abused. In these circumstances, they might find the addition of 
underwear on their heads or the presence of people of the opposite sex to 
be among the least disturbing aspects of that experience—even if those par­
ticular things would be disturbing in other contexts.29 For that matter, it is



— I

Is Torture Special?

12 <^j UNDERSTANDING TORTURE

also possible that in an environment of sustained abuse while in military 
custody, these things would be particularly distressing even if they would be 
of little consequence in other contexts. Similarly, some people are more or 
less susceptible to religious and sexual taunting, but the decision to use such 
tactics may say more about the interrogators than about their victims.

Another way not to talk about torture—one that circles back more directly 
to law and legal categories—is to say that it is particularly horrible, must 
never happen, and could be eradicated if only we had better laws and better 
enforcement. This kind of argument treats torture as a separate, universally 
prohibited, egregious form of conduct that is categorically different from 
other forms of state violence. It also tends to treat torture as something that 
belongs to the history but not the current reality of liberal democracies, so 
that its occurrence there is by definition an aberration, in contrast with oc­
currences in other countries that have not progressed so far. My claim here 
is not that other countries do not torture or do not have policies of using 
torture. My point is that torture sits on a continuum of violent state prac­
tices, where the use of these forms of violence by modern states as a way of 
regulating populations is far more significant than whether “torture” is the 
particular form of violence used. Indeed, one could say that violence or the 
threat of violence against any political subject is a basic aspect of gover­
nance. Law’s primary function is to channel and regulate that violence.

Instead of treating torture as a separate, universally prohibited, egre­
gious form of conduct, I argue that it fits easily into a larger mosaic of state 
power and violence, imperialism, racism, and international law and rela­
tions. This larger context requires considering torture as it relates to inter­
rogation, detention and confinement, war, and the broader question of how 
much control governments have or should have over our bodies. This ef­
fort, in turn, helps expose the ways in which law fails to confront torture, 
and it allows better exploration of other ways to understand and address 
torture. Just as important, thinking about torture in context forces us to 
confront the ways in which modern liberal states use violence to control 
and dominate their subjects—often to achieve ends that many of those sub­
jects desire.

Admittedly, efforts to contextualize torture and to link it to such things 
as detention and state power in general risk normalizing torture. But my 
argument is precisely that torture—understood colloquially and broadly 
instead of as a strictly defined term of art—is already part of the modern 
state’s coercive apparatus. Creating a separate category for an intentionally
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narrow set of practices labeled and banned as “torture” will thus inevitably 
normalize and legitimate—even if only in a relative sense—the remaining 
practices that are “not-torture.” The implications of forcing torture back 
into the “normal” continuum of state violence explain why officials try, in­
stead, to cabin it with narrow definitions. Torture, after all, is not a neutral 
word (as opposed to the terms questioning or interrogation, which may have 
ominous overtones but usually do not provoke viscerally negative reac­
tions). To call something torture is almost always to condemn it, with the 
result that the term torture must be kept apart from normal government 
conduct, lest it call into question the legitimacy of other coercive practices 
or lead to acceptance of coercion as a routine aspect of personal, social, and 
political arrangements.

Throughout this book, I spend considerable time exposing the weaknesses 
of international and domestic laws on torture and other forms of state vio­
lence. Although I propose reforms, I ultimately demonstrate that law will 
likely fail when it seeks to regulate state violence, of which torture is a cen­
tral, but hardly singular, example. One of my core arguments is that to un­
derstand torture, we must recognize that law plays only a small part in the 
effort to contain, regulate, or prohibit it. I am suspicious, in other words, of 
the hope that law can play an important role in pervasively and effectively 
limiting modern state violence. Indeed, I doubt that law provides a mean­
ingful language for talking about it at all.30

In keeping with that theme, chapters 1,2, and 3 analyze international, Eu­
ropean, and U.S. law on torture and state violence, with the primary goal of 
demonstrating that the absolute ban on torture is doctrinally porous. 
Chapter 5 highlights some of the ways in which Israel and many European 
countries have used torture even as they recognize its supposed illegality. 
Chapter 6 considers the persistence of torture in U.S. foreign and domestic 
affairs throughout the twentieth century, while chapter 7 addresses the role 
of torture in the war on terror. Taken together, these chapters illustrate the 
familiar conclusion that theory and practice diverge—that modern states 
fail to live up to their moral and legal commitments to reject torture and 
other forms of state violence.

Chapter 4 suggests a different set of conclusions. It builds on the legal 
analysis of the first three chapters but also looks ahead to my discussion of 
specific conduct by liberal democracies in the second half of the book. I use 
this middle chapter to argue that torture is consistent with liberal govern­
ment. The relationships between torture and modern states and between
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torture and rights discourse are marked not by failure or inconsistency but 
by success. Thus, the placement of chapter 4 between the chapters on law 
and the ones on conduct is a deliberate disruption in the ordinary analysis, 
with the intention of casting a shadow on what has come before and alter­
ing the flow of what follows. The book’s conclusion returns to these themes, 
with a specific focus on the political identities associated with torture.



CHAPTER ONE

Torture and International Law

Customary International Law and Torture

The Ban on Torture

15

Traditionally, customary international law reflects the “general and consis­
tent practice of states followed by them from a sense of legal obligation.” 
Both components—practice and a sense of obligation to a rule—are essen­
tial.2 More recently, international lawyers have shifted from reliance on 
practice toward reliance on statements of obligation.3 This contemporary 
version of customary international law seems to assume that the expression 
of norms leads to the practice or implementation of those norms. This as­
sumption is problematic because the emphasis on expression often results

“Torture” is forbidden by international humanitarian law (the law govern­
ing armed conflicts), international human rights law, and the laws of most 
countries. In the language of customary international law, the ban on tor­
ture is jus cogens, a peremptory norm from which no derogation is permit­
ted and that overrides contrary treaty obligations.1 In other words, interna­
tional law and the laws of many countries appear to establish a general, 
universal human right not to be tortured. Or so we would like to think.

In this chapter and the two that follow, I describe the international, Eu­
ropean, and U.S. law of torture both as it is commonly understood and as it 
appears from a more skeptical perspective. Subsequent chapters describe 
modern states’ use of torture despite their apparent compliance with an ab­
solute ban. One of the ways in which states attempt to explain or justify 
their conduct is by exploiting the ambiguities of international law. Whether 
or not these ambiguities are intentional, states use them in an effort to le­
gitimate or at least avoid censure for torture. All of this casts doubt on the 
strength of the legal prohibitions.



The international consensus surrounding torture has found expression 
in numerous international treaties and accords. The substance of these 
international agreements is reflected in modern municipal—i.e. na­
tional—law as well. . .. The prohibition is clear and unambiguous, and 
admits of no distinction between treatment of aliens and citizens.5

Since that decision in 1980, the number of sources stating that the ban on 
torture is a peremptory norm of customary international law has continued 
to grow.6 But the Filartiga court also recognized that the practice of nations 
does not live up to their rhetoric. The court minimized the discrepancy be­
tween statements and practice in a footnote, making the assertion that the 
former supersedes the latter and that violations thus were aberrational by 
definition.7

Any meaningful consideration of practice requires more than a foot­
note. As Paul Kahn observes, “despite the international law making effort of 
the twentieth century, it was the most violently destructive period of hu­
man history.” More specifically, from 1997 to mid-2000, Amnesty Interna­
tional received reports of torture by state agents in 150 countries, with at 
least 80 deaths, and it concluded that torture was “widespread or persistent” 
in more than 70 countries. The U.N. special rapporteur on torture recently 
decried “continuing occurrences of the practice of corporal punishment, 
such as amputation, stoning, flogging, and beating.”8 The countries that use 
torture are not easily marginalized as minor actors on the international 
scene. The United States, China, India, Israel, and many European countries 
have employed torture in recent decades or have sent people to other coun­
tries for coercive interrogation. Thus, if the existence of a customary norm 
in international law depends on actual practice and not on substitutes for
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in statements becoming substitutes for practice. Indeed, when formal state­
ments overshadow practice, conduct that deviates from these statements 
can easily be dismissed as aberrant. States can portray themselves as com­
mitted to the norms of human rightsand international law even as they en­
gage selectively in conduct that violates those norms. Nonetheless, some 
commentators see this dynamic in positive terms because it allows an ex­
pansive concept of human rights: no matter what happens—that is, 
whether the state complies with the norm or violates it—the abstract norm 
is reinforced.4

This dynamic clearly plays out in the context of torture. A wealth of 
sources declares that official torture is prohibited by customary interna­
tional law and that this prohibition is a peremptory norm. The U.S. Court 
of Appeals for the Second Circuit said in Filartiga v. Pena-Irala,
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practice, proving the existence of a customary international law ban on tor­
ture becomes more difficult.9

Yet states rarely practice torture openly and do not publicly affirm its 
use. The transparency typically associated with democracy or “open” soci­
eties limits the use of torture, forces it underground, or requires it to take 
forms that such societies do not easily recognize as abusive.10 Concerns 
about reciprocity and reputation create incentives for the deeds of states to 
match their words. When torture becomes public, states usually claim that 
it did not happen, that reports were overblown, or that it was committed by 
rogue officials. Many states also condemn the use of torture by other coun­
tries, albeit selectively and sometimes for reasons having little to do with 
human rights norms. The persistent practice of torture, therefore, is not a 
deliberate effort to change international law, even assuming that would be 
possible in light of the ban’s classification as a peremptory norm.

In sum, many states observe the ban on torture only fitfully. They profess 
allegiance to it and are rarely willing to torture openly, but it is clear that 
they do not always intend to be bound by it." Under the contemporary ap­
proach to customary international law, in which practice is less important 
than expressions of commitment, this degree of compliance with the anti­
torture rule is sufficient to establish it as a peremptory norm of customary 
international law. Similar analysis supports the conclusion that customary 
international law also bans a lesser category of “cruel, inhuman, or degrad­
ing treatment”—although whether or not this prohibition is a peremptory 
norm is far less clear.12

Even more complicated is the practice of rendition—sending people 
from one country to another with little or no legal process and outside the 
context of deportation or extradition, often for the purpose of interrogation. 
Standing alone, rendition does not raise significant concerns in customary 
international law. But in the war on terror, officials in the United States and 
other states have sent people to countries that they know or suspect will use 
coercive interrogation tactics. The U.N. Convention against Torture bans the 
transfer of people from one country to another where torture could result, 
but it says nothing about the risk of cruel, inhuman, or degrading treatment. 
The International Covenant on Civil and Political Rights is entirely silent on 
rendition. Nonetheless, a U.N. committee declared that “the transfer of a 
person to a State where that person faces a real risk of being subjected to tor­
ture, cruel, inhuman or degrading treatment or extrajudicial killing would 
be a breach of customary international law.”13 The effort to address a dis­
tressing situation may be commendable, but the committee’s inclusion of 
cruel, inhuman, or degrading treatment within the ban would make cus­
tomary international law by fiat and in disregard of practice.1,1
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The Scope and Limits of Customary International Law

Under any approach, customary international law is shifting and ambigu­
ous. Broad outlines, however, still emerge. A relentlessly practice-based ap­
proach, for example, does not provide conclusive support for a sweeping 
ban on torture, but it does provide significant support for some kind of 
ban. First, if the amount and degree of coercive treatment—such as beat­
ings during interrogation—has diminished over time and if one assumes 
that some acts of torture really are aberrations, this shift in practice would 
support a prohibition of some kind. Second, it is a marker of “real” sover­
eignty both to sign multilateral human rights and humanitarian law con­
ventions and to profess adherence to related norms of customary interna­
tional law. These professions of adherence require some level of backing in 
actual practice and also inform the terms of political discourse in many 
countries. States have little express interest in engaging in torture openly, 
because a pledge not to use arbitrary violence—that is, violence imposed 
outside of legal processes—is one of the hallmarks of a state committed to 
the rule of law, which, in turn, is a sign of full membership in the interna­
tional community (of which customary international law attempts to be 
partly constitutive).15

The problem with all of this is the generality and lack of structure in cus­
tomary international law. Torture may be banned absolutely, and that ban 
may have the status of a peremptory norm, but the definition of torture re­
mains unclear, even as conduct that most people would call torture remains 
widespread. The same is true for the related category of cruel, inhuman, 
and degrading treatment. These absent definitions are critical, first, to de­
termining exactly what is prohibited by a norm that depends so much on 
practice and, second, because not all of the prohibitions on cruel, inhuman, 
and degrading treatment can be peremptory norms under any account that 
takes state practice seriously. Further, to the extent practice remains impor­
tant, it is difficult to conclude that all of the conduct commonly claimed to 
be illegal as cruel, inhuman, or degrading treatment really is. Finally, if the 
definitions are unclear, drawing the lines between the two categories of 
conduct, between the peremptory and nonperemptory categories, and be­
tween illegal and permitted conduct will be at best an inexact process.

The dynamic quality of customary international law also creates prob­
lems. Customary international law changes as state practice changes, and 
states often aspire to change it.16 With the exception of peremptory norms, 
the customary international law of human rights need not develop in only 
one direction. States may properly seek to change customary international 
law on detention and interrogation. If the lines between the peremptory 
ban on torture, the possibly peremptory ban on some inhuman conduct,



From Customary International Law to Treaties

The rest of this chapter examines international law as codified in multilat­
eral conventions. In general, the move from customary international law to 
treaties frequently fails to produce clarity: either treaties often fail to define 
critical terms, or they address similar topics with different language. The 
Vienna Convention on the Law of Treaties provides that a treaty “shall be 
interpreted in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its object

Torture and International Law 19

and other, nonperemptory bans on “rough” treatment are vague, the legiti­
mate (if not necessarily desirable) efforts of states to change the non­
peremptory norms of treatment may also weaken the ban on torture, de­
spite its formally peremptory status.

The final problem is interpretation. Not only do the vague standards of 
customary international law make interpretation difficult, but the identity 
of the interpreter is crucial. The shape of customary international law dif­
fers depending on whether it emanates from executive officials in particu­
lar countries, domestic legislative bodies, judges on domestic courts, judges 
on international courts, or officials of nonjudicial international organiza­
tions. The lack of a single entity with a “last word” on its content ensures 
conflict and ambiguity.17 The result is that customary norms of interna­
tional law will resolve themselves as questions of politics and diplomacy as 
much or more than as questions of law decided by courts.

This ambiguity and lack of structure mean that violations of customary 
international law easily dissolve into disputes over definitions and 
classifications. These disputes make room for governments to argue that 
their abusive conduct is exceptional or justified by an emergency situation. 
To the extent states are able to explain and isolate torture and related forms 
of abuse, they can make plausible claims that they are complying with the 
vague standards of customary international law while still reserving the 
ability to pursue their interests. All of this has the effect, whether perverse 
or intended, of reinforcing the customary international prohibition even as 
it is being broken.

The obvious response to these concerns is that customary international 
law incorporates the definitions of torture contained in treaties and other 
international agreements.18 But customary international law’s reliance on 
treaties to obtain precision simply confirms its vagueness. Once we turn to 
the text of a treaty or other agreement, we have, for most practical pur­
poses, left customary international law behind and moved to a different cat­
egory of and way of thinking about international law.



Codified Humanitarian Law

The Geneva Conventions

The Geneva Conventions of 1949, consisting of four treaties that set impor­
tant standards of international humanitarian law, provide broad protec­
tions to specific categories of people involved in “all cases of declared war or
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and purpose.’ The convention notes that preparatory work, subsequent 
agreements about the meaning of a treaty, “relevant rules of international 
law,’ and “subsequent practice” are also important.19 The combination of 
these approaches will often lead to tension or conflict, and their combined 
presence in the Vienna Convention indicates that treaty interpretation will 
be no more determinate than other forms of legal interpretation.

Even greater complexity arises when multiple treaties apply to the same 
topic in conflicting ways. The problem of conflicting treaties is not a new 
one in international law, and various competing rules have evolved to ad­
dress it.20 The lack of clear doctrine, however, confirms that the prolifera­
tion of overlapping international agreements cannot solve the problem of 
ambiguity.

Further, treaties often require implementing legislation in the countries 
that sign them,21 but the resulting legislation may dilute a treaty’s force. 
Countries often also sign a treaty with various reservations, understand­
ings, or declarations (RUDs) that can modify its meaning or undermine its 
effect. The Vienna Convention insists that RUDs cannot be “incompatible 
with the object and purpose of the treaty,” and controversies have arisen 
over the efforts of countries, including the United States, to limit the scope 
of human rights treaties.22 Controversy notwithstanding, the persistence of 
RUDs ensures further ambiguity and conflict and suggests that the negoti­
ated text of a treaty is merely a starting point.

Last, as with any statute or constitutional provision, treaty provisions are 
only a suggestion of the law. Law as people experience it consists far more 
of what gets enforced, not simply of what is written, and the distance be­
tween the aspirations of written law and the protections that emerge in 
practice is usually much greater for international law than for domestic law. 
A treaty that creates a specific, universal human right and requires prosecu­
tion of those who trample on it may be important on several levels, but if 
state officials do not investigate or prosecute claims of violations, such a 
treaty may be worth little to individuals at the level of personal safety and 
security.
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of any other armed conflict which may arise” between parties to the con­
ventions, as well as in “all cases of partial or total occupation of the terri­
tory” of a party to the conventions.23 Initially, then, rights under the Geneva 
Conventions are situational and categorical. People caught up in an inter­
national armed conflict can only claim the broadest rights under the con­
ventions, and their rights will depend on their relationship to the conflict.2,1

For example, the Third Geneva Convention, “relative to treatment of 
prisoners of war” (hereinafter referred to as the “Prisoners Convention”), 
defines the categories of people who qualify as prisoners of war and insists 
that they “must at all times be humanely treated” and “protected, particu­
larly against acts of violence and intimidation”: “No physical or mental tor­
ture, nor any other form of coercion, may be inflicted on prisoners of war 
to secure from them information of any kind whatsoever. Prisoners of war 
who refuse to answer may not be threatened, insulted, or exposed to un­
pleasant or disadvantageous treatment of any kind.” The Prisoners Conven­
tion also limits the ability of a state to transfer prisoners to other coun­
tries—a provision that has clear implications for the practice of rendition 
that has become an important part of the war on terror.25 The Fourth 
Geneva Convention, “relative to the protection of civilian persons” (here­
inafter referred to as the “Civilians Convention”), adds similar protections 
for people who “find themselves ... in the hands of a Party to the conflict or 
Occupying Power of which they are not nationals.” But the rights of people 
“definitely suspected of or engaged in activities hostile to the security of the 
State” may be limited if the exercise of those rights would be “prejudicial to 
the security of such State.”26

In short, both categories of “protected persons” have a right to be free of 
torture and other forms of coercive treatment beyond those that inhere in 
being a prisoner of war or a civilian in a war zone. That right, moreover, is 
meant to be enforced. Parties to the Geneva Conventions must criminalize 
“grave breaches,” which include “willful killing, torture or inhuman treat­
ment [and] willfully causing great suffering or serious injury to body or 
health.” In the Civilians Convention, “unlawful deportation or transfer or 
unlawful confinement of a protected person” comes under the category of 
grave breaches.27

The initial problem with the Geneva Conventions is not the scope of 
protection but the possibility that not everyone will qualify as a protected 
person. The negotiators had trouble writing clear classification rules, and 
the conventions’ definitions of “protected persons” are “dense” and “riddled 
with ambiguities and obscure terms of art.” These ambiguities have left 
states with “substantial interpretive wiggle room on a question made cen­
tral in the protective schemes—the question of who is protected.”28 In part 
because of these ambiguities, some commentators claim that a group vari-
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ously described as “unprivileged belligerents” or “illegal” or “unlawful” 
combatants is not protected by the Prisoners Convention or the Civilians 
Convention, and states are tempted to declare categorically that certain 
classes of combatants are illegal.29

But the ambiguities of the Geneva Conventions also support a different 
approach. The Civilians Convention can be read to include anyone who is 
not a prisoner of war and is “in the hands of a Party to the conflict or Oc­
cupying Power of which they are not nationals.” The commentary main­
tains that the Civilians Convention covers “partisans” who fall outside the 
Prisoners Convention, and terms such as partisan and illegal combatants 
easily overlap.30 Under this approach, illegal combatants are entitled to be 
treated with “humanity,” which—despite that term’s ambiguity31—pre­
sumably includes protection from torture and other forms of coercion.

In addition, for armed conflicts “not of an international character,” 
Common Article 3, which appears in all four conventions, provides that 
“[pjersons taking no active part in hostilities, including members of the 
armed forces who have laid down their arms ..., shall in all circumstances 
be treated humanely.” This right includes protections against “violence to 
life and person [including] mutilation, cruel treatment, and torture,” as well 
as “outrages upon personal dignity, in particular humiliating and degrading 
treatment.” The phrase “in all circumstances” strongly suggests that there 

' can be no derogations from these protections.
Textually, Common Article 3 applies to “conflicts not of an international 

character”—although that category is undefined. No provision of the con­
ventions clearly applies to international conflicts that are not between 
states, such as the kinds of conflict loosely described by the phrase “war on 
terror.” This limitation raises the possibility that an illegal combatant (in­
cluding almost all "terrorists”) would not be a protected person under the 
Prisoners Convention, might not be covered by the Civilians Convention, 
and would receive residual protection under Common Article 3 only if en­
gaged in a “noninternational” armed conflict. In other words, a gap in cov­
erage could exist, and people in that gap would have no right to humane 
treatment.32

Several responses to this possibility suggest themselves. The first is that 
no gap exists because the people supposedly left unprotected are simply 
outside the purview of the laws of war. Such people may be criminals, but 
they are not warriors, combatants, rebels, or insurrectionists. As a result, 
their rights and protection derive from domestic law and international hu­
man rights law, not humanitarian law. Second, international lawyers have 
developed a broader interpretation of Common Article 3 as stating the 
minimum acceptable conditions of treatment for people covered in any 
way by the Geneva Conventions, whether or not the conflict is interna-
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tional, with the remaining provisions of the conventions providing more 
extensive rights or privileges to people who fit into the various “protected 
persons” categories.33

The 1977 additional protocols to the Geneva Conventions provide a third 
response by expanding protections for people “fighting against colonial 
domination and alien occupation and against racist regimes in the exercise 
of their right of self-determination,” as well as for members of “dissident 
armed forces or other organized armed groups.” Article 44 of the First Pro­
tocol expands the category of persons who qualify as prisoners of war and 
provides that people who do not qualify must still be treated as if they were 
prisoners of war: “civilians and combatants” not covered by its provisions 
or those of any other international agreement remain “under the protection 
and authority of the principles of international law derived from estab­
lished custom, from the principles of humanity and from the dictates of 
public conscience.”31

Article 75 of the First Protocol provides that “persons who are in the 
power of a Party to the conflict and who do not benefit from more 
favourable treatment under the Conventions or under this Protocol shall be 
treated humanely in all circumstances.” It also prohibits “torture of all 
kinds, whether physical or mental,” “corporal punishment,” and “humiliat­
ing and degrading treatment.” Article 4 of the Second Protocol extends sim­
ilar protections to“[a]ll persons who do not take a direct part or who have 
ceased to take part in hostilities.”35 These broad provisions seem adequate 
to resolve any ambiguity over the coverage of Common Article 3. Although 
their protections fall short of those provided elsewhere in the conventions 
and protocols, they do ban “torture” and “degrading treatment.” Many in­
ternational lawyers and at least some governments, including the United 
States, also interpret Common Article 3 and Article 75 as codifying—and 
arguably creating—peremptory norms of customary international law.36

Nonetheless, problems remain. First, Common Article 3 provides fewer 
procedural rights than other parts of the conventions. Second, neither it 
nor the additional protocols say anything about renditions, with the result 
that any protection in that context for illegal combatants must be implied, 
if at all, from protections that say nothing on their face about movement of 
persons.37 Third, enforcement of the conventions is uncertain. States must 
“provide effective penal sanctions” for grave breaches, but a grave breach 
can only be committed against a person “protected” by one of the conven­
tions. People whose protections derive only from Common Article 3—in­
cluding illegal combatants—appear not to fall into that category, which 
means that violations of their rights are not grave breaches.38 The addi­
tional protocols contain no enforcement provisions, with the result that vi­
olations are not grave breaches that states must prosecute. Also open to
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question is how diligently states enforce the penal sanctions required by the 
conventions.

The most significant problem is that the conventions and protocols fail 
to define key terms, such as torture, humane, degrading, and outrage?9 Their 
meaning must emerge from judicial proceedings—to the extent such pro­
ceedings are available—or from political decisions by states, as influenced 
by the assertions of the Red Cross and other entities. Despite this uncer­
tainty, some commentators contend that certain specific forms of conduct 
are “plainly disallowed” by the Geneva Conventions.'’0 Claims of this sort 
must be correct with respect to something like severe electrocution if the 
conventions are to have any meaning as humanitarian documents. But 
other forms of conduct, such as hooding, sustained interrogation, or sleep 
deprivation, do not “plainly” violate the conventions in all circumstances. 
The resulting ambiguities create space for states to make reasonable claims 
that their conduct may not be desirable but is also not prohibited.

Finally, the conventions and protocols do not cover all forms of armed or 
military action by state actors. According to Article 1 of the Second Proto­
col, “internal disturbances and tensions, such as riots, isolated and sporadic 
acts of violence and other acts of a similar nature,” are not armed conflicts. 
The Rome Statute of the International Criminal Court draws the same dis­
tinction and suggests that “armed conflicts ... in the territory of a state” do 
not implicate the full range of international law unless the armed conflict is 
“protracted” and involves “organized armed groups.”41

To summarize, international humanitarian law attempts to draw a rea­
sonable distinction between domestic violence and armed conflict, and that 
distinction is critical to maintaining a conceptually separate category of hu­
manitarian law. But that distinction relies on terms that remain unclear, 
such as internal, isolated, sporadic, and protracted. If these terms are to have 
any specific meaning, the conventions and protocols cannot apply to “ordi­
nary” or traditional enforcement of domestic criminal law, including the 
police and prison violence often associated with it—even though the term 
armed conflict applies without too much exaggeration to the relationship in 
some communities between the often militarized police and the popula­
tions they patrol. Similarly, the mere involvement of military forces in an 
“internal disturbance” cannot trigger the laws of war.

For the same reasons, the conventions and protocols do not apply to all 
actions against individual “terrorists,” members of terrorist organizations, 
or terrorist groups. The laws of war apply to aspects of the U.S.-led war on 
terror, such as the invasions of Afghanistan and Iraq, but they do not apply 
to all of it under traditional analyses.42 Still, terrorism does not fit neatly 
into the dichotomy of armed conflict and internal disturbance. How many 
attacks are required for terrorism to be “protracted”? If a terrorist act is
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committed by a lawfully admitted resident of a country, is it an “internal 
disturbance”? What if the perpetrators are from other countries? Clear an­
swers to these questions will often be elusive, as with the U.S. Supreme 
Court’s decision in Hamdan v. Rumsfeld. In that decision, the Court applied 
Common Article 3 to what it concluded was an armed conflict with al 
Qaeda, but it provided no definition of “al Qaeda” and no analysis of al 
Qaeda’s or Common Article 3’s relationship to a larger war on terror.43

In addition, the claim that a state’s responses to terrorism fall within in­
ternational humanitarian law broadens the idea of war in ways that will not 
enhance human rights. As Helen Duffy notes, war rhetoric emphasizes “the 
security imperative” and sometimes suggests that security “trumps obser­
vance of the law” or requires “different, and lower, standards of protection” 
than those of international human rights law.44 Applying the Geneva Con­
ventions to terrorism in general would thus entrench the idea that armed 
conflict is normal and routine. Indeed, if efforts to combat terrorism in 
general always involve an armed conflict, then—as Duffy and others have 
suggested—it is a conflict with no boundaries in time or space. It takes 
place everywhere, has no logical culmination, and irrevocably blurs the dis­
tinctions between civilian and combatant that are so important to the 
Geneva Conventions.45 The resulting permanent state of emergency would 
undermine efforts to define and preserve a generous conception of rights 
(and here I am bracketing the problematic nature of rights in general). 
Those efforts would remain in a subordinate social and political position 
until the achievement of total victory or defeat. Indeed, if responses to ter­
rorism necessarily invoke the law of war, human rights would become part 
of the conflict. They would be bound ever more closely to state power, and 
the amorphous distinction between individual liberty and state interests 
would further erode—or be revealed as eroded—along the lines I will dis­
cuss in chapter 4.

Finally, an armed conflict requires parties. A war against something as 
amorphous as “terror” might require defining social organization itself as a 
war for survival, so that war again becomes or is exposed as the normal con­
dition.46 If the conflict is a war on “terrorism,” the enemy becomes a tactic 
but remains nameless and shifting, so that all forms of violence that 
threaten the state or the ideal of law and order potentially qualify.47 Al­
though al Qaeda is the most concrete enemy on the other side of the war on 
terror, the idea of an armed conflict with al Qaeda remains fraught with 
problems and ambiguities. Governments often identify other groups as “as­
sociated” or “linked” with al Qaeda, in part to bring themselves into what 
they anticipate is the less legally or politically constrained field of action 
represented by a global war on terror.

Taken as a whole, the Geneva Conventions and the additional protocols
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to the conventions provide a framework for the assertion of broad rights to 
humane treatment during war and other conflicts. The problem is that so 
many ambiguities riddle their classifications and protections that states eas­
ily can make reasonable arguments to interpret them in ways that enhance 
their power over the bodies of their prisoners. Resolution of these ambigu­
ities is more likely to be political than strictly juridical, which means that a 
state s interests will sometimes outweigh the demands of international law.

This section briefly discusses the effort to enforce humanitarian law and re­
lated human rights norms through the creation of the International Crim­
inal Tribunal for the Former Yugoslavia (ICTY) and the International 
Criminal Court (ICC).'18

The ICTY’s role in articulating international law norms has been 
significant. Its jurisdiction extends only to events relating to the breakup of 
Yugoslavia, but it plainly has sought to expand the reach of international 
humanitarian law.49 With respect to customary international law, for exam­
ple, the ICTY has deemphasized “state practice.” In the Tadid jurisdictional 
decision, the ICTY observed that “it is difficult, if not impossible, to pin­
point the actual behaviour of the troops in the field.” It claimed that to solve 
this problem, “reliance must be primarily placed on such elements as 
official pronouncements of States, military manuals and judicial deci­
sions.”50 Statements of policy thus substitute for proof of actual practice.

The ICTY has also expanded the definition of an “armed conflict” for 
purposes of the Geneva Conventions. Tadid declared that “an armed 
conflict exists whenever there is resort to armed force between States or 
protracted armed violence between governmental authorities and orga­
nized armed groups or between such groups within a State.”51 Not only has 
the ICTY insisted that Common Article 3 of the Geneva Conventions al­
ways applies as a minimum baseline of protection, but it has also insisted 
that all of the conventions are customary international law. Further, ac­
cording to the ICTY, the Civilians Convention should be interpreted ex­
pansively in light of “the object and purpose of humanitarian law, which‘is 
directed to the protection of civilians to the maximum extent possible.’”52

The ICTY has been similarly active on the issue of torture. It has 
confirmed the ban on torture’s status as a peremptory norm and has used 
the definition in the U.N. Convention against Torture to supplement the 
Geneva Conventions and customary international law. Notably, however, 
the ICTY has held that the U.N. convention’s requirement of official in­
volvement “is not a requirement under customary international law in re­
lation to the criminal responsibility of an individual for torture.”53 This
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holding departs from the prevailing view that “torture and summary exe­
cution—when not perpetrated in the course of genocide and war 
crimes—are proscribed by international law only when committed by 
state officials or under color of law.”54 The ICTY has also declared that the 
requirement of severe suffering is not as intense as “extreme pain or suf­
fering” and need not be accompanied by serious injury.55 Further, the 
prosecution will not always have to present specific proof of severe pain, 
because “some acts [in this case, rape] establish per se the suffering of 
those upon whom they were inflicted.”56 In the context of torture as a war 
crime, the ICTY has held that the armed conflict “need not have been 
causal to the commission of the crime.” A war crime exists if the conflict 
“played a substantial part in the perpetrator’s ability to commit [torture], 
his decision to commit it, the manner in which it was committed or the 
purpose for which it was committed.”57

The ICTY’s interpretations of international law will undoubtedly play a 
role in the jurisprudence of the ICC. The Rome Statute of the International 
Criminal Court identifies and creates a process for codifying international 
criminal law in areas that overlap with humanitarian and human rights law. 
It seeks to make this codified law enforceable against any individual within 
its jurisdiction. To that end, the statute limits the court’s jurisdiction to “the 
most serious crimes of concern to the international community as a 
whole,” which it categorizes as genocide, crimes against humanity, war 
crimes, and the “crime of aggression.”58

The Rome Statute then lists specific crimes within these categories. For 
example, “crimes against humanity” include “torture,’’“enforced disappear­
ance of persons,” and “other inhumane acts of a similar character inten­
tionally causing great suffering, or serious injury to body or to mental or 
physical health.” The statute borrows from the Convention against Torture 
to define torture as “the intentional infliction of severe pain or suffering, 
whether physical or mental, upon a person in the custody or under the con­
trol of the accused,”59 although it omits the convention’s requirement that 
the acts be taken with a specific purpose, such as obtaining a confession.60

According to the statute, all of these acts qualify as crimes against hu­
manity “when committed as part of a widespread or systematic attack di­
rected against any civilian population, with knowledge of the attack.” This 
language prevents the category of crimes against humanity from applying 
to all forms of state violence or all acts of terrorism, even if the conduct at 
issue is horrific. The document is silent, however, on the issue of “state ac­
tion.” Nothing in the general provisions of the section on crimes against hu­
manity—or in the general provisions of the other crime-defining articles— 
explicitly limits criminal liability to individuals employed by or acting on 
behalf of a government entity.61
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The category of “war crimes” has four subcategories. The first is “grave 
breaches of the Geneva Conventions,” which specifically includes “torture or 
inhuman treatment,” “willfully causing great suffering, or serious injury to 
body or health,” and “unlawful deportation or transfer or unlawful confine­
ment." The second category—“other serious violations of the laws and cus­
toms applicable in international armed conflict”—includes “subjecting per­
sons who are in the power of an adverse party to physical mutilation” and 
“committing outrages upon personal dignity, in particular humiliating or 
degrading treatment.” The third category applies to “an armed conflict not 
of an international character” and includes “serious violations of article 3 
common to the four Geneva Conventions,” such as “cruel treatment or tor­
ture” and “outrages upon personal dignity, in particular humiliating and de­
grading treatment.” The final category includes “other serious violations of 
the laws and customs applicable in armed conflicts not of an international 
character.” As I discussed already, the Rome Statute takes care to distinguish 
these last two categories from “internal disturbances and tensions.”62

The ICC Assembly of States Parties has adopted dements for all of these 
crimes.63 Although the elements confirm that torture requires the infliction 
of severe mental or physical pain or suffering, they do not provide clear 
guidance on how to interpret these terms. The Rome Statute declares that 
“the definition of a crime shall be strictly construed and shall not be ex­
tended by analogy” and that “the definition shall be interpreted in favour of 
the [defendant],” but another provision allows the ICC to look at “applica­
ble treaties and principles and rules of international law” when making its 
decisions.64 The introduction to the elements suggests that such terms as 
inhumane and severe are “elements involving value judgement.”65

The Rome Statute recognizes defenses to crimes, including defense of 
self or others, a broad idea of duress, and mistake of fact or law, including a 
limited “superior orders” defense. The ICC may consider other defenses de­
rived from international law, but it is unlikely to recognize a separate gen­
eral defense of necessity for these crimes in light of the broad definition of 
duress as “resulting from a threat of imminent death or of continuing or 
imminent serious bodily harm against that person or another person,” 
where “the person acts necessarily and reasonably to avoid this threat, pro­
vided that the person does not intend to cause a greater harm than the one 
sought to be avoided.”66 The potential scope of this defense is quite broad, 
but only decisions in specific cases will determine its force.

In short, the Rome Statute adopts broad definitions of torture to be en­
forced in individual criminal proceedings against individual defendants. 
Nonetheless, the precise definitions of torture and possible defenses remain 
elusive. Theodore Meron notes that the statute operates at a “high level of 
generality,” such that the court “will inevitably have to resort to customary
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The Universal Declaration of Human Rights

The Universal Declaration of Human Rights of 1948 is the fundamental 
document of international human rights law and the precursor to both the 
International Covenant on Civil and Political Rights (ICCPR) and the U.N. 
Convention against Torture. It sets forth “a common standard of achieve­
ment for all peoples and all nations,” and the thrust of this standard is that 
every human being should be defined as a bearer of “equal and inalienable 
rights.” The rights include “the right to a nationality” and—perhaps re­
lated—“the right to marry and to found a family.” All persons have the right 
to an “adequate” standard of living and to “social security” and even “the 
right to rest and leisure.” Also, all people have the right to a “compulsory” 
education that will “promote understanding, tolerance and friendship 
among all nations, racial or religious groups, and shall further the activities 
of the United Nations for the maintenance of peace,” as well as “the right to 
take part in the government of [one’s] country,” where the government is 
based in “[t]he will of the people.” In return, citizens have “duties to the 
community in which alone the free and full development of [their] person-
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international law to construe and apply the crimes that the statute enumer­
ates.”67 Whatever interpretive method it adopts, the ICC will also require 
ongoing and consistent cooperation from the stales that have agreed to its 
jurisdiction, and that level of cooperation will be difficult to achieve and 
maintain. If the ICC succeeds and becomes a forum for developing and ex­
tending international law norms, the ambiguities in the international law 
definitions of torture may become more like the ambiguities that are com­
mon to any legal system, which would be a significant accomplishment.

The rest of this chapter examines codified international human rights 
law. Importantly, the substantive provisions of humanitarian and human 
rights law cover similar conduct. In response, some commentators contend 
that human rights law does not apply at all to armed conflicts, while others 
claim that it overrides humanitarian law. A third view—the most plausible 
to my mind—suggests that the various provisions should be harmonized as 
much as possible, primarily by applying the more specific provisions of one 
document to explain the more general provisions of another. More impor­
tant than any of these approaches is the fact that inconsistency or conflict 
between the laws of war and human rights law creates space for states to ar­
gue that human rights law has limited application in times of conflict.68
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The International Covenant on Civil and Political Rights

Article 7 of the ICCPR, which went into force in 1976, echoes the language 
of the Universal Declaration: “No one shall be subject to torture or to cruel, 
inhuman or degrading treatment or punishment.” Article 4 permits limited
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ality is possible.” No methods of enforcement are specified beyond each na­
tion’s pledge “to achieve ... the promotion of universal respect for and ob­
servance of human rights and fundamental freedoms.”59

In short, the Universal Declaration is a document of almost boundless 
aspiration and of equally boundless ambiguity. Against the conduct of 
modern states and the brutality of war, it seeks to redefine the ways in 
which people and governments interact and to enshrine ideas of decency, 
respect, and liberty. Still, except that it purports to declare rights, the decla­
ration is not law in any positive sense, nor was it intended to be—although 
some effort has been made to elevate its status, with the result that the legal 
weight of its aspirations is open to debate.70 In a fundamental sense, it cre­
ates an ideal that will always be unrealizable and not even fully definable.

I want to suggest as well—in a preview of chapter 4s discussion of rights 
and state power—that these aspirations translate into an equally boundless 
conception of state power. If states must achieve rights that are by defini­
tion unachievable, their power must always be exercised, with greater and 
greater urgency, to attain these rights and create better rights-holders— 
more secure, better educated, and better employed people who are better 
participants in public life and better, too, at reproduction and leisure. This 
intense governmental interest in and management of all aspects of a per­
son’s daily life may not finally achieve those rights, but it risks tying citizens 
more closely to and making them more dependent on state power for the 
enforcement of rights that are themselves constraining (e.g., the “right” to 
marry and found a family, as opposed to and arguably exclusive of other 
ways of forming interpersonal bonds and expressing sexuality).

Other rights announced in the Universal Declaration presumably oper­
ate in the same way. The declaration states, “Everyone has the right to life, 
liberty and security of person.” To that end,“[n]o one shall be subjected to 
torture or to cruel, inhuman or degrading treatment of punishment,” and 
no one shall “be subjected to arbitrary arrest, detention or exile.”71 These 
sweeping statements, unattached to any enforcement provisions, would 
achieve more specific and ostensibly binding form in later agreements. Of­
ten, as we will see, the words of the declaration were repeated in follow-on 
agreements. Whether they are meaningful constraints on state power at a 
formal level or at the level of practice is a far different and more compli­
cated issue.72
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derogations “in time of public emergency which threatens the life of the na­
tion,” but it prohibits any derogation from the ban on torture and other 
cruel, inhuman, or degrading treatment. The ban is absolute.73 The ICCPR 
also declares that “[a]ll persons deprived of their liberty shall be treated 
with humanity and with respect for the inherent dignity of the human per­
son,” but this right can be overridden “in time of public emergency,” except 
to the extent that the nonderogable ban on torture and other cruel, inhu­
man, or degrading treatment provides a minimum content to treating 
people “with humanity and with respect.”74

While the rights articulated in the ICCPR are significant, their ability to 
protect the bodies of individual people is less clear. Each state party “un­
dertakes ... to adopt such laws or other measures as may be necessary to 
give effect to the rights recognized in the present Covenant,” and they also 
pledge “to ensure that any persons whose rights or freedoms as herein rec­
ognized are violated shall have an effective remedy.”75 These requirements 
go beyond the Universal Declaration, but “giving effect” to rights through 
“effective remedies” could take a variety of forms. Some remedies might 
impose strong limits on state violence, some might do little to prevent or 
compensate for harms, and others might control state violence at the cost of 
also controlling and managing large numbers of individual lives.

Article 28 establishes an additional enforcement mechanism: the Human 
Rights Committee. This committee evaluates reports from state parties on 
how they implemented the ICCPR and has a limited authority to investigate 
possible violations. It has also promulgated a series of “general comments” 
that provide nonbinding interpretations of the ICCPR. But the committee’s 
direct powers of enforcement are weak, and commentators have concluded 
that the ICCPR’s enforcement provisions are flawed—although those flaws 
could be a deliberate attempt to protect state sovereignty.76

Importantly, nothing in the ICCPR limits its application to peacetime or 
prevents it from applying to armed conflicts. The fact that Article 4 allows 
derogations from some rights “in time of public emergency” suggests that it 
was intended to apply broadly, including during war.77 But how it applies at 
such times remains unclear, and this confusion is linked to uncertainty over 
the geographic scope of its protections. Article 2 declares that each state 
party “undertakes to respect and to ensure to all individuals within its ter­
ritory and subject to its jurisdiction the rights recognized in the present 
Covenant.” The phrase “within its territory” began as a way of ensuring that 
states would not have to extend rights to people in occupied territory, al­
though it is not clear whether that was a goal of the majority of participants 
by the time the document was finally completed. Still, many states adhere to 
the earlier understanding. Similarly, the phrase “subject to its jurisdiction” 
could have an implicit territorial connotation, or it could apply more
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broadly to any person under the control of a state, wherever that person 
may be. Notably, by using and instead of or to link these phrases, Article 2 
indicates that both conditions must be satisfied before any rights attach. 
This reading would impose significant geographic limits on the scope of the 
obligations that the ICCPR places on individual states.78

The Human Rights Committee and the International Court of Justice 
understandably have advanced a broader interpretation. The committee 
described Article 2 as requiring states “to respect and ensure the Covenant 
rights to all persons who may be within their territory and to all persons 
subject to their jurisdiction.” In their construction, and remained impor­
tant, but its grammatical function changed. The committee then substi­
tuted or for and when it asserted that “the enjoyment of Covenant rights 
... must be available to all individuals ... who may find themselves in the 
territory or subject to the jurisdiction of the State Party.” In case any doubts 
remained, the committee went on to declare, “This principle also applies to 
those within the power or effective control of the forces of a State Party act­
ing outside its territory.”79

The International Court of Justice relied on the committee’s interpreta­
tion, but it also advanced an independent rationale. The court insisted that 
the text of the 1CCPR could be read either to protect people within the ter­
ritory of and subject to the jurisdiction of a state or to cover “both individ­
uals present within a State’s territory and those outside that territory but 
subject to that State’s jurisdiction.” To determine which interpretation was 
better, the court stressed the object and purpose of the lCCPR:“[W]hile the 
jurisdiction of states is primarily territorial, it may sometimes be exercised 
outside the national territory. Considering the object and purpose of the 
[ICCPR], it would seem natural that, even when such is the case, States par­
ties to the Covenant should be bound to comply with its provisions.”80 In 
short, the court relied on abstract and undefined principle to override a 
straightforward textual reading of Article 2.

In its general comments, the Human Rights Committee has also ad­
vanced broad readings of the ICCPR on the issue of torture and cruel, in­
human, or degrading treatment. First, although the ICCPR provides no 
definition of torture or cruel, inhuman, or degrading treatment, the com­
mittee has resisted developing its own definition. In particular, it has re­
fused to narrow the meaning of those terms by “drawjing] up a list of pro­
hibited acts or . . . establish[ing] sharp distinctions between the different 
kinds of punishment or treatment.” Instead, the committee contends, per­
fectly reasonably, but also in a way that enhances its discretion to find vio­
lations of the ICCPR, that “the distinctions depend on the nature, purpose 
and severity of the treatment applied.”81

Second, the committee has concluded that torture includes such things



On the one hand, the phrase “or otherwise remove” seems clearly to include 
renditions. On the other hand, the phrase “from their territory” seems to 
limit the scope of the ban. This limit is all the more significant in light of the 
committee’s conclusion in the same document that Article 2 applies to ac­
tions outside a state’s territory, particularly when the earlier comment ar­
guably had already applied that view to rendition.86

In 2006, the committee advanced yet another view in response to the

[T]he article 2 obligation requiring that States Parties respect and ensure 
the Covenant rights for all persons in their territory and all persons un­
der their control entails an obligation not to extradite, deport, expel or 
otherwise remove a person from their territory, where there are substantial 
grounds for believing that there is a real risk of irreparable harm.85
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as electric shocks, near suffocation, anal penetration, other physical vio­
lence, threats, fake executions, or combinations of these and other prac­
tices. In reaching these results, the committee “does not follow a clear line 
in respect of the definition of torture or the difference between torture and 
other cruel, inhuman or degrading treatment or punishment.”82 Worth 
noting, however, is that the ICCPR’s nonderogable ban on both categories 
takes away the incentive to develop a “clear line.”

Third, the committee has interpreted the 1CCPR to impose a duty on 
states to ban private acts of torture and “to take positive measures to ensure 
that private persons or entities do not inflict torture or cruel, inhuman or 
degrading treatment or punishment on others within their power"—an in­
terpretation that, as we have seen, the ICTY found useful. The committee, 
in other words, has attempted not only to entrench a negative right against 
torture but also to establish a positive right to state protection from the acts 
of third parties.83

Finally, the committee has interpreted the ICCPR to include a ban on 
“expos|ing] individuals to the danger of torture or cruel, inhuman or de­
grading treatment or punishment upon return to another country by way 
of their extradition, expulsion or refoulement.”8,1 (The term refoulement 
typically refers to treatment of refugees.) Thus, although the ICCPR itself 
says nothing about these issues, the committee extended it beyond its text. 
Yet the scope of the ban remains unclear—including whether it applies 
specifically to renditions in addition to extradition, immigration, and/or 
refugee proceedings. Presumably, the committee meant to include the 
movement of people without process as well, and there is no territorial 
limitation.

The committee subsequently took a more precise and limited view when 
it wrote in General Comment No. 31,
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The U.N. Convention against Torture

i

The U.N. Convention against Torture and Other Forms of Cruel, Inhuman, 
or Degrading Treatment or Punishment, adopted in 1984, is the most 
specific and significant international law document on torture. Unlike the 
Geneva Conventions and the ICCPR, the Convention against Torture pro­
vides a carefully negotiated definition. Torture is

According to the convention, torture “does not include pain or suffering 
arising only from, inherent in or incidental to lawful sanctions.”

Torture, so defined, is banned absolutely by the convention: “No excep­
tional circumstances whatsoever, whether a state of war or threat of war, in-
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U.S. practice of extraordinary rendition. It clearly included “rendition” in 
the list of practices covered by its extension of Article 2, and it insisted that 
the protection against torture and cruel, inhuman, or degrading treatment 
in this context encompasses actions “outside [a state’s] own territory.”87 The 
different language in the committee’s general comments provides argu­
ments for human rights advocates seeking a broader restriction, as well as 
arguments for states seeking a narrower interpretation. The third interpre­
tation—which did not appear in a general comment—strengthens the 
hand of human rights advocates but does so at the expense of consistency 
and predictability.

Under any interpretation, the ICCPR provides important protections 
against torture and cruel, inhuman, or degrading treatment. It fails, how­
ever, to define key terms, and it does not explicitly address the problem of 
rendition. The Human Rights Committee’s general comments interpret the 
ICCPR expansively, but although many commentators tend to accept these 
broader interpretations, narrower views remain available to state officials. 
In the end, the ICCPR provides protections that are as ambiguous as they 
are important, and ample room remains for states to exploit those ambigu­
ities. Without meaningful enforcement mechanisms, the ICCPR and the 
Human Rights Committee can do little more than articulate norms and 
shame states that transgress them.

any act by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such purposes as obtaining from 
him or a third person information or a confession, punishing him for an 
act he or a third person has committed or is suspected of having com­
mitted, or intimidating or coercing him or a third person, or for any rea­
son based on discrimination of any kind, when such pain or suffering is 
inflicted by or at the instigation of or with the consent or acquiescence of 
a public official or other person acting in an official capacity.
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ternal political instability or any other public emergency, may be invoked as 
a justification of torture.” Nor may states take advantage of information ob­
tained by torture: “]A]ny statement which is established to have been made 
as a result of torture shall not be invoked as evidence in any proceedings, 
except against a person accused of torture as evidence that the statement 
was made.” The convention also insists, “No State Party shall expel, return 
(‘Refouler’) or extradite a person to another State where there are substan­
tial grounds for believing that he would be in danger of being subjected to 
torture.”88

Each party to the convention must “take effective legislative, administra­
tive, judicial or other measures to prevent acts of torture in any territory 
under its jurisdiction,” a command that includes criminalizing torture. 
Other provisions of the convention created the Committee against Torture, 
which receives regular reports from states that have ratified the convention, 
prepares general comments on its meaning, and has limited powers to in­
vestigate claims that a state has violated the convention—although com­
mentators have concluded that it “lacks the teeth necessary for real enforce­
ment of the Convention.” An optional protocol establishes a subcommittee 
on prevention of torture and other cruel, inhuman, or degrading treatment 
or punishment, which may visit “places where people are deprived of their 
liberty” in any state that has agreed to the protocol.89

So far, the Convention against Torture appears to take an absolutist ap­
proach to the problem of torture. Indeed, the convention’s nonderogation 
clause, which applies to “war” as well as “public emergencies,” is clearer than 
the ICCPR’s version. Similarly, the convention is more expansive in geo­
graphic scope than the ICCPR. Article 2 of the convention imposes obliga­
tions in “any territory under [a state party’s] jurisdiction.” Read alone, this 
phrase arguably limits the convention’s operation to within a country’s bor­
ders—the “territory under its jurisdiction.” But that reading is less plausible 
when compared to the phrase “within its territory and subject to its juris­
diction” in Article 2 of the ICCPR. Assuming that a strictly textual approach 
would limit the ICCPR to operating within the territorial boundaries of a 
party—because “within its territory” restrains the more ambiguous “sub­
ject to its jurisdiction”—the language of the Convention against Torture is 
comparatively more open-ended. The drafting history reveals that Article 2 
of the convention was intended to “expand the scope of the Convention” to 
include “ships or aircraft registered in the State” and “occupied territories to 
which a State did not have legal title.” International tribunals often declare 
that states must observe human rights law in territory outside their bound­
aries but under their control, as well as over the conduct of their agents act­
ing outside their borders.90 Not surprisingly, the Committee against Tor­
ture has taken the same view in its interpretation of the convention.91
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[Article 1] does not make clear whether, in order to be lawful, a sanction 
must also be consistent with international law under which cruel, inhu­
man or degrading treatment or punishment is prohibited. It may there­
fore be argued that various forms of corporal punishment... are not cov­
ered by the exception . . . , but this is undoubtedly a view that is not 
shared by everyone.92
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Critically, however, the convention departs from the ICCPR in two im­
portant ways. First, the convention’s definition of torture excludes “pain or 
suffering arising from, inherent in or incidental to lawful sanctions.” Would 
a country whose statutes authorize beatings as a punishment for certain 
crimes fit within the exception, even though beating often rises to the level 
of torture? The “lawful sanctions” exception threatens an enormous loop­
hole, especially if “lawful” includes common-law rules and particularly if it 
includes customs or practices that are the functional equivalent of law. Two 
participants in the negotiations put a hopeful spin on this ambiguity, while 
also admitting the potential power of the exception.

The special rapporteur has declared that the exception must be interpreted 
along the lines originally proposed during negotiations: “[T]he ‘lawful 
sanctions’ exclusion must necessarily refer to those sanctions that consti­
tute practices widely accepted as legitimate by the international commu­
nity.” More recently, the rapporteur plausibly suggested that the lawfulness 
of force should depend not simply on legal authorization but also on “the 
proportionality of the force applied in a particular situation” and on 
whether the victim is powerless and unable to resist.93

Second and more important, the convention takes account—as does the 
ICCPR—of a different category of state violence: “other cruel, inhuman, or 
degrading treatment or punishment.” But the two documents treat this cat­
egory of conduct in different ways. Instead of simply grouping this conduct 
with torture as absolutely forbidden and criminal, Article 16 of the conven­
tion provides, “Each State Party shall undertake to prevent in any territory 
under its jurisdiction other acts of cruel, inhuman or degrading treatment 
or punishment which do not amount to torture as defined in article i.”This 
language is not a clear ban on cruel, inhuman, or degrading treatment or 
punishment. Many human rights lawyers—not to mention the Committee 
against Torture—might disagree, but Article 16 reads more easily as the as­
sumption of a commitment by state parties “to prevent” such conduct 
through domestic law. Further, the convention does not define this category 
of conduct, apparently because there was no agreement on what the defini­
tion ought to be. It simply refers to presumptively illegal conduct that is 
“not torture.” The difference between Article 16 and the provisions that ex-
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pressly deal with torture suggest that the convention articulates a right to be 
free from state torture but does not recognize a right to be free from cruel, 
inhuman, or degrading treatment inflicted by state officials.9,1

Significantly—and here the convention also differs from the ICCPR—the 
“no justification” clause does not apply to Article 16’s discussion of cruel, in­
human, or degrading treatment.95 This exclusion must mean that the con­
vention treats cruel, inhuman, or degrading treatment as less serious than 
torture, which explains, in turn, why it is not subject to the same absolute 
and nonderogable ban. The possibility of derogation must also include the 
possibility that violent treatment of prisoners or others short of torture can 
be justifiable under some circumstances. Further, rendition of a person to 
face only cruel, inhuman, or degrading treatment does not violate the con­
vention, and statements obtained through cruel, inhuman, or degrading 
treatment are admissible as evidence. This series of consequences makes the 
distinction between torture and the lesser category of cruel, inhuman, or 
degrading treatment into a fundamental aspect of the convention.

The convention’s different treatment of these two categories also puts in­
ternational human rights law at odds with itself. Whereas the ICCPR pur­
ports to ban torture and cruel, inhuman, or degrading treatment ab­
solutely, the convention only bans torture and distinguishes it from “lawful 
sanctions.” As a result of this divergence, the convention holds out the pos­
sibility that “exceptional circumstances,” such as necessity, might justify 
cruel, inhuman, or degrading treatment or punishment. Finally, because 
the convention is the more specific and recent document, its prohibitions 
and silences arguably trump those of the ICCPR. In short, the most 
significant international law document to address state torture and other 
abuse appears deliberately crafted to leave room for states to engage in co­
ercive treatment in compelling circumstances, so long as the conduct is not 
“torture.”

Of course, this interpretation is controversial. Article i of the convention 
provides,“This article is without prejudice to any international instrument 
or national legislation which does or may contain provisions of wider ap­
plication.” Article 16, the same article that creates lesser protections against 
cruel, inhuman, or degrading treatment, states that it is “without prejudice 
to the provisions of any other international instrument or national law 
which prohibits cruel, inhuman or degrading treatment or punishment or 
which relates to extradition of expulsion.” These provisions suggest that the 
convention does not supersede more expansive protections in other docu­
ments. One might even argue that the convention’s provisions on cruel, in­
human, or degrading treatment derive from the ICCPR and thus must in­
corporate the ICCPR’s nonderogable ban.96 The Committee against 
Torture has made use of the fact that “the definitional threshold between ill-
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treatment and torture is not clear,” to argue that “[tjhe obligations to pre­
vent torture and other cruel, inhuman or degrading treatment... are inter­
dependent, indivisible and interrelated.” It follows, for the committee, that 
regardless of the convention’s text,“the measures to prevent torture must be 
applied to prevent ill-treatment,” and the committee has accordingly “con­
sidered the prohibition of ill-treatment to be likewise non-derogable.”97

These arguments draw strength from the idea that the convention essen­
tially reemphasizes and makes more concrete the prohibitions of the IC- 
CPR and the Universal Declaration of Human Rights. But the process of 
turning a small part of the largely aspirational 1CCPR into the more con­
crete and sovereignty-infringing Convention against Torture required com­
promises. This process is apparent in light of an intermediate document, 
the Declaration against Torture. The declaration reiterates the ICCPR’s ban 
on cruel, inhuman, or degrading treatment as well as torture and rejects any 
derogation from either ban. It also forbids admission into evidence of 
statements obtained by torture or cruel, inhuman, or degrading treat­
ment.98 To the extent that the declaration is a rough draft of the convention, 
the dilution or omission of these protections from the later document 
speaks volumes.

One could also argue that the Human Rights Committee’s interpretation 
of the ICCPR to ban at least some transfers of people at risk of torture or 
cruel, inhuman, or degrading treatment should control interpretation of 
the Convention against Torture. Yet the Committee against Torture has re­
fused to take a broad view of the prohibition on rendition. In General Com­
ment No. 1, the committee insisted that the prohibition “is confined in its 
application to cases where there are substantial grounds for believing that 
the author would be in danger of being subjected to torture.” With respect 
to the “consistent pattern of gross, flagrant or mass violations of human 
rights” that suffices to establish substantial grounds for believing that tor­
ture might take place, the committee declared that the only relevant viola­
tions are those committed “by or at the instigation of or with the consent or 
acquiescence of a public official or other person acting in an official capac­
ity.” Finally, the committee also specified that the person making a com­
plaint about rendition bears the burden of proving that a state has violated 
the convention.99 Nothing in this general comment suggests that rendition 
to face cruel, inhuman, or degrading treatment raises significant issues un­
der the convention. The committee’s General Comment No. 2 does not re­
verse the earlier comment, and the committee’s 2006 discussion of U.S. ren­
dition practices refers only to risks of torture, not to risks of cruel, inhuman 
or degrading treatment.100

The line between torture and other cruel, inhuman, or degrading treat­
ment is thus a critical border, but the standards for distinguishing between
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them are unclear. Burgers and Danelius suggest that the “severe pain” char­
acterizing torture includes “only acts of a certain gravity.” They also suggest 
that the conduct need not be systematic; a single act can constitute torture. 
As for mental suffering, they propose it “can be of very different kinds,” and 
they highlight threats that create fear and being forced to witness mistreat­
ment of others.101 These comments advance the definitional issue, but they 
are unlikely to lead to a clear jurisprudence of torture.

For its part, the Committee against Torture’s jurisprudence is not expan­
sive, except that it treats as a prohibition Article 16’s language on “under­
taking] to prevent” cruel, inhuman, or degrading treatment.102 Nor does it 
advance a particularly precise analysis. When the committee makes a find­
ing of torture, it usually notes that the conduct “can be characterized as se­
vere pain or suffering intentionally inflicted by public officials.” It then usu­
ally concludes with a statement along the following lines: “In the 
circumstances the Committee concludes that due weight must be given to 
the complainant’s allegations and that the facts, as submitted, constitute 
torture within the meaning of Article 1 of the Convention.”'03 In keeping 
with General Comment No. 1, the committee has not extended the defini­
tion of torture in this context to cover conduct that would normally be con­
sidered cruel, inhuman, or degrading treatment. The committee also denies 
the overwhelming majority of expulsion claims that it hears, sometimes 
even when the applicant has documented past incidents of torture.104

To summarize, the Convention against Torture is a puzzle. It creates two 
different levels of protection against certain kinds of abusive treatment but 
suggests that those different levels are irrelevant in light of “other interna­
tional instruments],’’While one could read the convention and ICCPR to­
gether to maximize protection of human rights, an equally legitimate read­
ing could stress that the convention is later in time than the ICCPR, is more 
specific, and departs from the levels of protection in the earlier document. 
The ambiguous relationship between the documents allows governments 
to claim more room for state action and less need to protect people under 
their control.

Narrower interpretations of the convention also dovetail with a rhetori­
cal approach to torture, which I discussed in the introduction. If the con­
vention is the controlling document, a state will simply claim that its vio­
lent conduct is not torture. If that claim is correct under the convention, 
that state has at worst engaged in cruel, inhuman, or degrading treatment. 
If the state can come up with a sufficient justification for its conduct, it has 
not violated the convention at all. At this point, the discussion gets bogged 
down in definitions, which distract attention from the conduct, its conse­
quences, and its victims.

The definitional game established by the convention has the potential to
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carry over into discussions of other international agreements that use the 
same or similar language, even though the consequences of distinguishing 
between tort ure and other illegal forms of coercion has little doctrinal value 
under these agreements. Indeed, the European Court of Human Rights, not 
the Committee against Torture, has developed the most extensive jurispru­
dence on the difference between torture and cruel, inhuman, or degrading 
treatment—as I will discuss in the next chapter. In this sense, the legal dis­
pute over definitions serves state interests because the legal issues are re­
fracted by and dissolve into political arguments. The goal is less to win a le­
gal argument and more to win a social, cultural, and political debate in 
which the most important thing is to be in the “not-torture” category that 
international law creates. From there, political leaders can distance them­
selves and their governments from the aberrational conduct of rogue 
officials or justify their conduct based on whatever emergency happens to 
exist.

This chapter has detailed the ways in which international law attempts to 
create an international right to be free from torture and related abuse. 
These prohibitions overlap sufficiently enough that few instances exist in 
which a state can plausibly claim to be outside the coverage of customary 
international law, international humanitarian law, or international human 
rights law. Read together, these sources of law constitute an overlapping and 
encompassing protection against the wide array of violence, cruelty, and 
deliberate neglect deployed by modern states.

Despite this broad coverage, important exclusions and ambiguities re­
main. Chief among them is the frequent failure to define key terms. Refusal 
to cabin protections within explicit definitions leaves room for broad inter­
pretations, but it also creates space for states to advance restrictive interpre­
tations and reject the expansive decisions of international entities as non­
binding, activist, and illegitimate. Also significant is the distinction between 
torture and other cruel, inhuman, or degrading treatment, which achieves 
fundamental importance in the Convention against Torture. The vagueness 
of international human rights and humanitarian law can only be settled 
(and possibly unsettled) through ongoing interpretation rather than 
through textual analysis. Those interpretations inevitably will come from 
political actors as much as or more than from judicial actors, in domestic as 
well as international arenas.

From all of this, international law skeptics might describe the regime of 
international human rights—including the prohibition on torture—as a



Torture and International Law 41

shell game, in which statements, membership in international bodies, and 
signing of international agreements helps states to divert attention away 
from their more or less hidden practices of abuse. This description, while 
telling, ultimately misses the mark. International human rights are part of 
the structure and discourse of international and domestic law that shapes 
the ways in which states exercise power and in which people are defined as 
citizens. In this context, international human rights are not impotent. Be­
cause modern citizenship is partly defined in terms of rights, international 
human rights represent one way in which people obtain a form of interna­
tional and domestic citizenship.

Perhaps for that reason, human rights also function as a canary in a coal 
mine. Their presence indicates the accumulation of governmental, bureau­
cratic, and institutional structures that are channeling and constraining hu­
man activity in new or more encompassing ways. Whenever rights create 
security and define spaces of freedom, they also ensure that people are tied 
more closely to the structures to which their rights are related and from 
which those rights derive—and in so doing, rights increase the scope and 
power of those structures. Even more, rights help to enable some forms of 
state violence, particularly against people who have no rights or whose 
rights consist precisely of a right to be controlled.

My discussion in chapter 4 will expand on this criticism of rights and 
rights discourse, but this analysis does not change the fact that liberal or hu­
man rights represent one of the foundational ways in which modern states 
organize the relationship between individuals and governments. Further, 
rights and the structures within which they reside have the potential to pro­
vide or support important benefits amid their flaws, such as making people 
more secure from certain forms of state violence and defining spaces in 
which they may exercise a variety of freedoms. Thus, even from a critical 
perspective, one could conclude that to the extent that rights are funda­
mental to modern politics, they should work for the benefit of individuals 
as often as possible.105 The problem, in short, is not that rights are ineffec­
tual but, rather, that they are effective in a multitude of ways, not all of them 
desirable in every context.

Legal reform is not my goal in this book. I seek instead to straddle the 
gap between conventional legal analysis, with its penchant for doctrinal and 
policy prescriptions, and the approaches of critical or cultural studies of 
law. Recognizing, however, that some readers will be interested in the 
prospects for reform and the development of reform proposals, I close this 
chapter with a few suggestions.

In light of the number of international agreements that already address 
torture, reformers should be cautious about adding another document. A 
new agreement could close some gaps, but it might increase ambiguity and
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complexity. Reformers should work instead to amend the Convention 
against Torture or create a protocol to it, for the purposes of erasing or min­
imizing the consequences that flow from the distinction between torture 
and cruel, inhuman, or degrading treatment, as well as making clear that 
the document applies to all the actions of a signatory state and its agents, 
inside or outside territorial borders and whether or not the state is engaged 
in an armed conflict. The effect would be a broader definition of torture 
and the elimination of tiers of conduct that create space for undesirable le­
gal and political arguments. Perhaps, too, a protocol to the convention 
could include a nonexclusive list of conduct that constitutes torture—par­
ticularly “stealth” methods that leave no marks but cause mental or physical 
pain.

Reformers should also focus on institution building. One way to accom­
plish this goal is to use the ICC. Clear, well-reasoned ICC decisions in high- 
profile or otherwise appropriate cases that pick up where the ICTY leaves 
off would serve the same purpose as some of the reforms to the convention 
that I just suggested. Judicial action by international bodies is often contro­
versial, however, and increased pressure on individual states to prosecute 
their own offenders, possibly combined with the risk of prosecution by 
other countries under theories of universal jurisdiction, may be more effec­
tive than increased use of international tribunals.

Perhaps, too, reformers might encourage the Committee against Torture 
to take a more proactive role in the interpretation of the convention. For ex­
ample, the committee could issue additional general comments and take on 
the effort to explain the convention’s interaction with the ICCPR, the 
Geneva Conventions, and other documents. None of this would eliminate 
ambiguity, but it would reduce the space in which ambiguity operates.

Whatever the course of legal reform, readers should not delude them­
selves that international legal activity will translate into less torture and 
other abuse. Law is not always the enemy of torture and state violence. In­
deed, even as the United Nations encourages compliance with human 
rights norms, the U.N. Security Council has declared “the need to combat” 
terrorism “by all means” and has required states to expand their counter­
terrorism activities by criminalizing more conduct, enhancing domestic se­
curity and law enforcement agencies, and increasing efforts to monitor the 
movements of people across borders. Although these efforts come with ex­
hortations to respect human rights and due process, they also underscore 
that the role of international law is not simply to protect individual rights 
but also to safeguard the necessity or emergency-based “inherent right of 
individual or collective self defense.”106

Efforts to achieve greater “transparency” in government operations, in­
cluding greater access to places of detention, as well as advocacy and inter-
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vention on behalf of victims or people at risk, are likely to be at least as ef­
fective as strictly legal approaches. The same is true of protests, refusals to 
participate in or condone state violence, efforts to publicize it, and collec­
tive action against its use. These actions carry personal risks, however. To 
the extent that serious changes in the international practice of torture re­
quire such risks, the prospects for changing the ways that people’s bodies 
are treated by the agents of state power will remain uncertain. Reformers 
must also remember that the moment at which they appear to have 
achieved the goal of real change is likely also to be the moment at which 
they should be most vigilant against its erosion. They should not lose sight 
of the fact that their own vigilance almost certainly will mask new forms of 
coercion.
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I consider the European law of torture in this chapter in order to follow the 
analysis of international law in chapter i with a discussion of a multilateral 
body of human rights law that is arguably more influential and certainly 
more operational than the ICCPR or the Convention against Torture. In the 
course of describing doctrines that have developed in European case law, I 
hope also to continue showing the ways in which—despite its rhetoric of an 
absolute ban—law continues to accommodate and make room for state vi­
olence and abusive treatment. I leave issues involving the twentieth-century 
practices of specific European countries for chapter 5.

Every state in Europe is a party to the European Convention for the Pro­
tection of Human Rights and Fundamental Freedoms, known as the Euro­
pean Convention on Human Rights, of 1950. Among the “protections” pro­
vided by the convention is Article 3, which declares, “No one shall be 
subjected to torture or to inhuman or degrading treatment or punish­
ment”—although the convention offers no definition of the terms torture, 
inhuman, or degrading. Article 5 buttresses these protections by adding, 
“Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty [except pursuant to a lawful arrest or detention).”1

The convention allows derogations “[i]n time of war or other public 
emergency threatening the life of the nation,” but the power to derogate 
does not encompass Article 3. In other words, the ban on torture and inhu­
man or degrading treatment—and the interpretation of that ban as apply­
ing to extradition and deportation cases—is absolute and nonderogable. 
The convention also requires member states to provide effective remedies 
for violations of its provisions, and it created the European Commission of 
Human Rights and the European Court of Human Rights to buttress this 
remedial structure. In 1998, the commission was abolished, and individuals 
can now bring claims directly to the court. Decisions of the court are not 
binding in the sense that, for example, countries must release people from 
jail in compliance with its judgments, but the court does have the power to 
award monetary compensation.2



The General Jurisprudence of the 
European Court of Human Rights

The European Convention on Human Rights is a treaty, not a constitution, 
but the existence of enforcement mechanisms, including the Court of Hu­
man Rights, gives it a meaningful presence in the law of European coun­
tries. More pointedly, there is a general sense among commentators that the 
convention “articulates ... an ‘abstract constitutional identity’ prescribing 
limits, in terms of human rights, to the exercise of public power in Euro­
pean liberal democracies committed to the rule of law,” which suggests that 
the convention’s status is constitutive, even if not formally constitutional.4

The Court of Human Rights seems to share that view, despite its insis­
tence on being “sensitive to the subsidiary nature of its role and ... cautious 
in taking on the role of a first-instance tribunal of fact.” It also emphasizes 
that “the machinery of protection established by the Convention” requires 
“the national systems themselves [to] provide redress for breaches of its 
provisions,” with the court taking a “supervisory role subject to the prin­
ciple of subsidiarity.” Nonetheless, the court has no difficulty characterizing 
its judgments in terms of foundational law for a post-World War II demo­
cratic Europe. In the Article 3 context, for example, the court has insisted 
that the ban on torture and inhuman or degrading treatment “enshrines 
one of the most fundamental values of a democratic society.”5

The constitutive aspect of the court’s role creates tension with the goal of 
ensuring basic human rights for people living in Europe. Some of this ten­
sion derives from problems of scale. With fewer than 50 judges, the court 
faces more than 20,000 new cases every year and is able to render judg­
ments in only a small fraction: “[O]ver 90 per cent of individuals who feel 
they suffer a violation of their human rights and complain at Strasbourg are
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The Council of Europe has also adopted the European ConventiOn for 
the Prevention of Torture and Inhuman or Degrading Treatment or pun­
ishment, which every European state has signed. This convention strength­
ens enforcement of Article 3 of the European Convention on Human Rights 
by creating the Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment. The committee has the authorjty to 
conduct “visits ... to any place within its jurisdiction where persons are de­
prived of their liberty by a public authority.” The committee produces re­
ports of its visits, which are designed to publicize instances of ill-treatment 
and thereby aid those suffering from abuse and also deter future harm, but 
the Convention for the Prevention of Torture does not create substantive, 
enforceable individual rights.3



I

46 <^- UNDERSTANDING TORTURE

turned away.”6 To the extent that the court holds out—or is perceived as 
holding out—the promise of individual relief from state violence and other 
human rights violations, in other words, it falls short. In response to this 
problem, the former president of the court, Luzius Wildhaber, argued that 
the convention’s discretionary scheme of “just satisfaction” “hardly sup­
ports the individual relief theory” of the court’s role. He maintained that 
“the place of individual relief... is secondary to the primary aim of raising 
the general standard of human rights jurisprudence throughout the com­
munity of Convention States.”7

Yet the goal of “raising the general standard of human rights jurispru­
dence” coexists with doctrines that hamper the development of standards 
that would realize the frequently broad statements of the convention. Textu­
ally, for example, some provisions have “accommodation clauses” that temper 
its impact. The convention allows states to derogate from many of its provi­
sions, and in general, the court does not second-guess derogation decisions, 
because national authorities are better placed to make such judgments.8

In addition, the court has developed a “margin of appreciation” doc­
trine. According to Wildhaber, this doctrine embraces “an element of defer­
ence to decisions taken by democratic institutions.” Wildhaber explains,

Seen in this way, the margin of appreciation emerges not simply as a doc­
trine of deference to reasonable legislative actions but, more important, as 
a central aspect of the court’s mission and jurisprudence.

Even where the margin of appreciation does not play a specific role or 
where no derogation is allowed—such as with Article 3’s prohibition on 
torture or inhuman or degrading treatment—the court’s jurisprudence re­
tains flexibility. As the court stated recently in an Article 3 case, “inherent in 
the whole of the Convention is a search for a fair balance between the de­
mands of the general interest of the community and the requirements of 
the protection of the individual’s fundamental rights.”10 Steven Greer ex­
plains that “while the principles in question are unqualified, and apparently

[The court’s role] is to exercise an international supervision in specific 
cases to ensure that the solutions found do not impose an excessive or in­
tolerable burden on one sector of society or another.... The balancing ex­
ercise between such competing interests is most appropriately carried out 
by the national authorities... .The margin of appreciation recognizes that 
where appropriate procedures are in place a range of solutions compatible 
with human rights may be available to the national authorities. The Con­
vention does not purport to impose uniform approaches to the myriad 
different interests which arise in the broad field of fundamental rights 
protection; it seeks to establish common minimum standards to provide a 
Europe-wide framework for domestic human rights protections.9



Placed in the context of national courts in Europe and elsewhere, these con­
clusions are hardly surprising. To the extent that the court aspires to some­
thing more, however—to the nurturing and expansion, for example, of 
“shared European values” and of a constitutional identity based on democ­
racy, rights, and the rule of law1,1—Dembour’s conclusions provide an im­
portant counterperspective.

The European Commission of Human Rights and now the European Court 
of Human Rights have interpreted Article 3 to outlaw three kinds of mis­
treatment, of increasing seriousness based primarily on the severity of the

Interpreting Article 3 of the European Convention 
on Human Rights
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absolute, the rights they suggest need not be because ‘torture,’ ‘slavery’ etc., 
may be defined in ways which exclude certain conduct in certain circum­
stances.” Indeed, he suggests, “it is not uncommon ... to find assertions in 
the Strasbourg case law that the rights in question are‘absolute,’ followed in 
the next sentence or paragraph, by claims that subjective factors and the 
wider public interest may also have to be considered.”11

I do not mean to deny that the court’s decisions in specific areas have of­
ten been expansive in favor of individual rights. The court treats the con­
vention as a “living document,” and some of its doctrines protect unenu­
merated rights that are closely related to specific textual rights. For 
example, the court has imposed “the duty on states to undertake specific 
affirmative tasks” to ensure that the convention is effective or to safeguard 
specific rights, including Article 3 rights.12 Still, the overall picture is mixed. 
Marie-Benedicte Dembour suggests the following conclusions about the 
court’s jurisprudence:

[ Fjirst, state interests play a major role in the development of human 
rights law, though the Court can also come down hard on the state; sec­
ond, the Court endlessly engages in trade-offs and compromise, gauging 
the potential consequences of its position even while creating the im­
pression that human rights prevail over all other considerations; third, a 
privileged applicant has far greater chances to be heard by the Court than 
an underprivileged one, though even the latter can be heard; fourth, the 
prima facie objective of establishing common standards while acknowl­
edging the need to respect social diversity, means that the Court cannot 
but pursue a controversial path; fifth, the Convention system remains bi­
ased towards men in many respects even if it is, on the face of it, gender­
neutral and open to women.13
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It would hardly be compatible with the underlying values of the Conven­
tion ... were a Contracting State knowingly to surrender a fugitive to an­
other State where there were substantial grounds for believing that he 
would be in danger of being subjected to torture, however heinous the 
crime allegedly committed. Extradition in such circumstances, while not 
explicitly referred to in the brief and general wording of Article 3 (art. 3), 
would plainly be contrary to the spirit and intendment of the Article, and 
in the Court’s view this inherent obligation not to extradite also extends 
to cases in which the fugitive would be faced in the receiving State by a
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conduct and the intensity of the resulting pain or suffering: degrading 
treatment, inhuman treatment, and torture. The lines among these cate­
gories are not easy to draw, however. In the 1969 Greek Case, the commis­
sion explained that degrading treatment is conduct that “grossly humiliates 
|a person] before others or drives him to act against his will or conscience.” 
Inhuman treatment is conduct that “deliberately causes severe suffering, 
mental or physical, which, in the particular situation, is unjustifiable.” Fi­
nally, torture consists of “inhuman treatment, which has a purpose, such as 
the obtaining of information of confessions, or the infliction of punish­
ment, and it is generally an aggravated form of inhuman treatment.”15

Based on that taxonomy, the commission determined that “slaps and 
blows of the hand on the head or face” inflicted by police were neither in­
human nor degrading within the meaning of the Convention on Human 
Rights, but it also found that “severe beatings” with a stick or bar that leave 
no permanent marks and break no bones are “a method of torture known 
for centuries.”16 In other cases, the commission ruled that beatings and one 
or more of the methods of electric shock, mock execution, or refusal of 
food or water were either torture or cruel, inhuman, and degrading treat­
ment, but because both are barred under the convention, it did not have to 
make a more precise finding.17

Regardless of these distinctions, the court requires applicants to prove 
their Article 3 claims beyond a reasonable doubt, even as it has made clear 
that “]w]here a person, when taken into custody, is in good health, but is 
found to be injured at the time of release ..., it is incumbent on the State 
to provide a plausible explanation how these injuries were caused.”18 The 
court has also expanded the obligations of states under Article 3. Thus, 
states must “take measures designed to ensure that individuals within their 
jurisdiction are not subjected to torture or inhuman or degrading treat­
ment or punishment, including such ill-treatment administered by private 
individuals.”19

Further, the court has limited the authority to extradite or deport a per­
son to another country. In Soeringv. United Kingdom, the court explained,



Since Soering, the court has faced a steady stream of cases in which appli­
cants claim there are substantial grounds for believing that they face a real 
risk of torture or inhuman or degrading treatment in the country to which 
they will be sent.20

The court also indicated in Soering that deciding what conduct is inhu­
man or degrading might turn in part on a balancing test, at least in the con­
text of extradition.

What amounts to “inhuman or degrading treatment or punishment” de­
pends on all the circumstances of the case.. .. Furthermore, inherent in 
the whole of the Convention is a search for a fair balance between the de­
mands of the general interest of the community and the requirements of 
the protection of the individual’s fundamental rights. As movement 
about the world becomes easier and crime takes on a larger international 
dimension, it is increasingly in the interest of all nations that suspected 
offenders who flee abroad should be brought to justice. Conversely, the 
establishment of safe havens for fugitives would not only result in danger 
for the State obliged to harbour the protected person but also tend to un­
dermine the foundations of extradition. These considerations must also 
be included among the factors to be taken into account in the interpreta­
tion and application of the notions of inhuman and degrading treatment 
or punishment in extradition cases.

More recently, the court seems to have rejected the idea that inhuman treat­
ment can be justified “in [a] particular situation.”21 Similarly, it declared in 
Selntouni v. France that “in respect of a person deprived of his liberty, re­
course to physical force which has not been made strictly necessary by his 
own conduct diminishes human dignity and is in principle an infringement 
of the right set forth in Article 3.” The court repeated that statement in the 
context of “the fight against terrorist crime” and stressed that “the nature of 
the alleged offense” does not dilute Article 3’s protections.22

At the same time, however, the court continues to employ flexible ap­
proaches on the edges of Article 3. In recent cases, it has stressed that appli­
cants who claim a violation of Article 3 must satisfy a “high threshold” of 
proof. Further, the court’s assessment of whether the claimed ill-treatment 
violates Article 3 “is relative; it depends on all the circumstances of the case, 
such as the duration of the treatment, its physical and mental effects and, in 
some cases, the sex, age and state of health of the victim.”23 That is to say, 
Article 3 jurisprudence depends on a shifting mix of subjective and objec-
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real risk of exposure to inhuman or degrading treatment or punishment 
proscribed by that Article.
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five factors that allow careful and tailored decisions—but which also give 
the court flexibility to manipulate an always ambiguous doctrine.

This dynamic plays out in other Article 3 cases. In a recent deportation 
case, for example, the court repeated its description of the Convention on 
Human Rights as a balance of community interests and individual rights. 
With respect to force-feeding prisoners on hunger strikes, the court bal­
ances Article 3 rights against the state’s Article 2 obligation to protect life. 
The result is that force-feeding someone who is at risk of death—the court 
speaks of “medical necessity”—does not violate Article 3, but force-feeding 
in other circumstances will violate Article 3 and will sometimes amount to 
torture. Finally, the court has distinguished between evidence produced as 
a “direct” result of ill-treatment in violation of Article 3 (e.g., drugs regurgi­
tated as the result of an emetic) and “indirect” evidence (e.g., items ob­
tained because the suspect disclosed their existence and location under co­
ercive interrogation). Use of evidence in the former category makes a 
proceeding automatically unfair in violation of the convention, while a pro­
ceeding tainted by the use of evidence in the latter category will receive a 
more open-ended review that may include balancing.24

Returning to the core of Article 3, the distinction between torture and in­
human conduct has been particularly significant in the case law, despite the 
fact that both are barred and despite the court’s general reluctance to draw 
firm lines between them. In Ireland v. United Kingdom—which I discuss in 
greater detail in chapter 5—the court held that the “five techniques” of wall­
standing for hours, hooding, continuous loud and hissing noise, sleep de­
privation, and restricted food and water were inhuman and degrading but 
did not rise to the level of torture. Roughly following the commission’s ap­
proach in the Greek Case, the court explained that torture is an “aggra­
vated” form of inhuman treatment that carries “a special stigma” and that it 
should be reserved for labeling practices that exhibit a “particular intensity 
and cruelty.”25

The court adhered to that view in Aksoy v. Turkey, the first case in which 
it actually made a finding of torture. According to Aksoy, “torture” is “delib­
erate inhuman treatment causing very serious and cruel suffering.” More 
recent cases continue to stress the distinctiveness of torture compared to in­
human or degrading treatment. The court has even suggested that several 
incidents that may not alone amount to torture could be torture when con­
sidered together.26

The court repeated the Aksoy definition in Selmouni but also quoted the 
definition in the U.N. Convention against Torture and asked whether the 
conduct could “be defined as ‘severe’ within the meaning of Article 1 of the 
United Nations Convention.” Other recent cases forge links between the 
U.N. and European conventions—often by reference to “the purposive ele-



The Elusive State Amid the Persistence of Torture

The Court of Human Rights has developed its doctrines on torture and 
other abuse through a steady docket of cases brought by individuals claim­
ing that officials of European governments have subjected them to various 
forms of mistreatment. The allegations in these cases are often far from 
frivolous and are sometimes not very different from accounts of the con­
duct of U.S. forces at Abu Ghraib and other places. In Selmouni, for exam­
ple, the court found that “a large number of blows were inflicted on Mr Sel­
mouni” and also

Selmouni was not suspected of terrorism; instead, he was arrested as part of 
an investigation into drug trafficking, which is a fairly routine subject of 
police work in Europe and the United States. More recently, the applicant in 
Mikheyev v. Russia was a police officer suspected in the disappearance of a 
teenage girl who later turned out not to have disappeared at all. He was 
handcuffed and electrocuted, slapped, and threatened with rape and more 
electrocution, leading him to a suicide attempt that caused permanent dis­
ability. The court found that this treatment “amounted to torture.”29

Not only do cases like Selmouni and Mikheyev present serious allegations 
of abuse, but these allegations are not isolated. As Fionnuala Ni Aolajn ob-

that |he] was dragged along by his hair; that he was made to run along a 
corridor with police officers positioned on either side to trip him up; that 
he was made to kneel down in front of a young woman to whom someone 
said “Look, you’re going to hear somebody sing”; that one police officer 
then showed him his penis, saying “Here, suck this,” before urinating over 
him; and that he was threatened with a blowlamp and then a syringe.
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ment” in the Convention against Torture—which suggests that the eourt 
may be seeking to resolve definitional questions by reference to the 
paratively more precise terms of the U.N. convention.27 For some 
reasons discussed in chapter 1, including the lesser status of cruel, inhurnan 
and degrading treatment under the U.N. convention, that task might prove 
to be difficult and ultimately frustrating.

In Selmouni, the court also declared its willingness to revisit earlier find­
ings about the proper categorization of specific forms of conduct, based on 
“the increasingly high standard being required in the area of the protection 
of human rights and fundamental liberties.” The British House of Lords re­
cently cited and endorsed this view as well.28 The holdings of the Greek 
Case and Ireland v. United Kingdom, in other words, may no longer be good 
precedents with respect to specific forms of conduct.
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served in her overview of the jurisprudence of the Court of Human Rights 
on torture, “torture and other forms of degrading treatment are by and 
large not sporadic occurrences within institutional settings; rather they are 
evidence of systemic problems indicating widespread resort to such mea­
sures by officials of the state.” Ni Aolain further highlighted the court’s re­
luctance to conclude that systematic violations of the European Conven­
tion on Human Rights, which bans torture and other inhuman or 
degrading treatment within a state, are attributable to the state itself: “The 
Court has played a game with states, treating each violation as if it were the 
sole violation ever to appear before it, even if the same state is appearing be­
fore it again and again in respect of the same types of violation.” Ni Aolain 
argued, for example, that Akkof v. Turkey, where the applicant relied on 
“other cases concerning events in south-east Turkey in which ... the Court 
had also found breaches” of Articles 2, 3, and 13, “revealed a pattern of de­
nial by the authorities of allegations of serious human rights violations as 
well as a denial of remedies.” The court responded tersely that it did “not 
find it necessary to determine whether the failings identified in this case are 
part of a practice adopted by the authorities.”30

Ni Aolain suggested that the reason for the court’s reluctance to make sys­
tematic findings is not just a concern about political repercussions. Equally 
important is the sense that finding torture or inhumane treatment to be an 
“administrative practice” in a particular country would “undermine a cen­
tral feature of the European self-definition of its rights identity,” particularly 
when the country under review is seen as wholly democratic and not as 
flawed in some way. The court’s recognition of state sovereign immunity 
against torture claims in civil cases underscores that conclusion.31

Any finding that a European state had a policy of abusing prisoners 
would fly in the face of what it means to be European. By definition, Europe 
is a part of the world that has moved beyond torture. Torture in Europe is 
always an aberration, no matter how systematic it may be. Systematic state 
torture in Europe is therefore hidden, in the sense that the Court of Human 
Rights does not acknowledge it even when it hands out remedies in indi­
vidual cases. Of course, this careful approach, directed toward nudging 
countries into compliance with the Convention on Human Rights through 
decisions in individual cases, risks undermining the court’s self-described 
role of guiding the constitutional development of Europe, because the re­
sults in each case confirm at a rhetorical level that the defendant state al­
ready meets the requisite standards in the aggregate, even if it sometimes 
falls short in individual cases.

The idea that torture is aberrational in modern civilized societies also 
follows from the choice of language used to describe specific forms of tor­
ture, as in the Greek Case, where the method of beating was said to be



Conclusion

This chapter has sketched the ways in which European law provides protec­
tions against torture and related conduct. Unlike the international law 
sources I discussed in chapter i—which have uncertain avenues of enforce­
ment—these protections are directly enforceable in cases brought by indi­
vidual claimants. This steadily growing body of cases considers the nuances 
and problems that result from the effort to apply to the conduct of govern­
ments that are routinely violent an absolute ban on torture and cruel, in­
human, or degrading treatment. Further, the regular publication of the 
opinions of the Court of Human Rights reveals the violent conduct of state 
actors and thus furthers the goal of transparency that is commonly consid­
ered central to democracy and open societies.

At the same time, the existence of balancing tests and the steady stream 
of cases in which the court deliberately avoids finding systematic violations 
raise the possibility that the European Convention for the Protection of 
Human Rights operates most powerfully at a rhetorical level. With an ab­
solute ban on torture and other forms of cruel conduct, a persistent con­
clusion that no European country practices this conduct in a systematic 
way, and a result that nearly all torture is by definition aberrational, the 
convention and its case law articulate standards of national and regional 
identity and lay claim to an ideal of (European) civilization as moral lead­
ership, however tarnished that ideal may have become.

In the process, these legal documents also define and legitimize the insti­
tutional structures of the “new” Europe. The convention and cases certainly 
exhibit concern for the treatment and rights of individuals. The structure of
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“known for centuries.” One of the key tropes of Said’s OrientaliStn js 
idea that civilized, Western societies exist in time, while the Orient js tradi 
tional and thus timeless, unchanging, and often cruel. Civilization a]so 
pends on reason, while traditional societies trade in a different form of 
knowledge, often based in superstition, which too easily licenses brutality 32 
Torture is thus a threat to civilization because it threatens to push countries 
out of history, back into the timelessness of violent tradition. As will be­
come clear in my discussions of extraordinary rendition and “black sites” in 
later chapters, the timelessness produced by torture is also part of the harm 
inflicted on the victim, who is taken out of legally cognizable space and 
placed in limbo, stripped of distinguishing features and abstracted in a per­
verse inversion of liberal citizenship, and left in the condition that Giorgio 
Agamben calls the homo sacer and that the CIA, with perhaps greater inci­
siveness, labels a “ghost.”33
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the jurisprudence of the Court of Human Rights, however, indicates that 
these rights are important at least in part because they reinforce the regula­
tory power of an expanding set of local, national, and regional govern­
ments, as well as a larger framework of international structures. In other 
words, the individual right not to be tortured is as much an assertion about 
the nature of European citizenship as it is a legal claim.3,1 Any consideration 
of torture in Europe—and of a related right not to be tortured—must take 
that dynamic into account.
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U.S. Ratification of the Convention against 
Torture and the ICCPR

The U.N. General Assembly adopted the International Covenant on Civil 
and Political Rights in 1966, and the United States signed it in 1977. When 
the Carter administration sent the ICCPR to the Senate in early 1978 for its 
advice and consent, it recommended a number of reservations, under­
standings, and declarations (RUDs) “designed to harmonize the treaties 
with existing provisions of domestic law.” One of the most important was a 
declaration “that the treaties are not self-executing.” Warren Christopher, 
U.S. deputy secretary of state, explained that without such a declaration, 
“the terms of the Convention might be considered as directly enforceable 
law on a par with Congressional statutes.”1

In 1979, the Senate Foreign Relations Committee held hearings at which 
officials from the Justice Department and the State Department testified 
that the ICCPR would have no impact on domestic constitutional or statu­
tory law. They also supported the declaration that the treaties would not be 
self-executing, in order to avoid “additional litigation in our own courts.”2 
The Senate took no further action because the invasion of Afghanistan by 
the Soviet Union and the hostage crisis in Iran undermined the possibility 
of broad support? A decade later, with the ICCPR still not ratified, the Sen­
ate took up the Convention against Torture.

President Reagan sent the Convention against Torture to the Senate in 
1988. An accompanying memorandum analyzed the document and pro­
posed several RUDs to address what it viewed as the convention’s short­
comings. The idea that “torture” is a narrow category dominated the analy­
sis. Thus, the memorandum contended that the convention “seeks to define 
‘torture’ in a relatively limited fashion,” such that “torture is at the extreme 
end of cruel, inhuman and degrading treatment or punishment” and “is 
usually reserved for extreme, deliberate and unusually cruel practices, for 
example, sustained systematic beating, application of electric currents to



1 .<

56 UNDERSTANDING TORTURE 

sensitive parts of the body, and tying up or hanging in positions that cause 
extreme pain.” The administration also suggested that because mental pain 
and suffering is “a relatively more subjective phenomenon than physical 
suffering,” application of the term torture should rely on “more objective 
criteria such as the degree of cruelty or inhumanity of the conduct causing 
the pain and suffering.”4 In keeping with this analysis, the administration 
proposed the following understanding: “in order to constitute torture, an 
act must be a deliberate and calculated act of an extremely cruel and inhu­
man nature, specifically intended to inflict excruciating and agonizing 
physical or mental pain or suffering.”5

Even as it sought to confine the definition of torture, the administration 
also highlighted Article 2’s“no exceptional circumstances” clause as “neces­
sary if the Convention is to have significant effect, as public emergencies are 
commonly invoked as a source of extraordinary powers or as a justification 
for limiting fundamental rights and freedoms.” Having made that point, 
however, the administration proposed an understanding that “relevant 
common law defenses, including but not limited to self-defense and defense 
of others,” would remain available, under the rationale that such acts are 
simply outside the scope of torture because “specific intent to cause excru­
ciating and agonizing pain and suffering” is lacking. Left unclear was 
whether this understanding would have made room for other common-law 
defenses—such as necessity—that might have been in greater tension with 
the nonderogable ban on torture.6

With respect to the regulation of cruel, inhuman, and degrading treat­
ment (CIDT) in Article 16, the administration observed that the Conven­
tion against Torture “embodies an undertaking to take measures to prevent 
CIDT rather than a prohibition of CIDT.” Even so, the administration ex­
pressed concern that “Article 16 is arguably broader than existing U.S. law.” 
The administration proposed an understanding that “the term‘cruel, inhu­
man or degrading treatment or punishment’ means the cruel, unusual, and 
inhumane treatment or punishment prohibited by the Fifth, Eighth, and/or 
Fourteenth Amendments to the Constitution of the United States.”7 Finally, 
the administration proposed an understanding to the convention’s prohibi­
tion against extraditing a person to a country “where substantial grounds 
exist for believing that he would be in danger of being subjected to torture.” 
The goal of the understanding was to conform the convention to existing 
U.S. immigration law, which prevents a person from being deported to a 
country where it is more likely than not that he or she would be persecuted. 
Accordingly, the proposed understanding declared that “substantial 
grounds” would exist only “if it is more likely than not that [the person] 
would be tortured.”8

By the time the Senate Foreign Relations Committee took up the con-



The point of this understanding was to shift the focus from “subjective” suf­
fering to objective conduct and, in particular, to conduct “calculated to gen­
erate severe and prolonged mental suffering of the type which can properly 
be viewed as rising to the level of torture.” Officials stressed that the under­
standing required “intentional acts ... designed to damage and destroy the 
human personality,” as opposed to “the normal legal compulsions which 
are properly a part of the criminal justice system—interrogation, incarcer­
ation, prosecution, compelled testimony against a friend, etc.—notwith­
standing the fact that they may have the incidental effect of producing 
mental strain.”12

The Reagan and Bush administrations sought to construct a sharp di­
chotomy between horrific acts that amount to torture and other forms of 
conduct. Torture would encompass only conduct that everyone assumed 
was already illegal and almost never practiced in the United States. In the

[MJental pain or suffering refers to prolonged mental harm caused by or 
resulting from (1) the intentional infliction or threatened infliction of 
severe physical pain or suffering; (2) the administration or application 
or threatened administration or application, of mind altering sub­
stances or other procedures calculated to disrupt profoundly the senses 
or the personality; (3) the threat of imminent death; or (4) the threat 
that another person will imminently be subjected to death, severe phys­
ical pain or suffering, or the administration or application of mind al­
tering substances or other procedures calculated to disrupt profoundly 
the senses or personality.
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vention, President Reagan had left office, and the new Bush administration 
negotiated with the Senate over the proposed RUDs. The understanding on 
common-law defenses fell by the wayside—according to the administra­
tion, it “was widely misunderstood”9—and the administration also 
dropped the understanding that torture is limited to “extremely cruel and 
inhuman” acts that are “specifically intended to inflict excruciating and ag­
onizing physical or mental pain.” Yet even as they backed away from adjec­
tives such as excruciating and agonizing, officials maintained that torture is 
limited to “barbaric cruelty,” to “conduct the mere mention of which sends 
chills down one’s spine: the needle under the fingernail, the application of 
electric shock to the genital area, the piercing of eyeballs, etc.”10

For the Bush administration, the “greatest problem” with the convention 
was the concept of mental harm. A Justice Department official argued that 
mental suffering“is often transitory, causing no lasting harm.” He suggested 
that the convention’s approach was too vague." To address these concerns, 
the administration proposed a new understanding that would narrow the 
kinds of mental suffering that counted as torture.
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process, more debatable categories of conduct would be relegated to the 
lesser category of cruel, inhuman, or degrading treatment, even as both ad­
ministrations sought also to limit the scope of this category, which they 
viewed as ambiguous. Their efforts sought to raise the bar for establishing 
that either torture or cruel, inhuman, and degrading treatment had taken 
place, making sure that some of the conduct that arguably fell within the 
convention would now fall outside, at least under the understanding that 
the United States had of its obligations.

Several months after the hearing, the Foreign Relations Committee rec­
ommended that the full Senate give its advice and consent to ratification of 
the convention and the several RUDs negotiated among the administra­
tion, various senators, and other parties. Once again, the narrowness of the 
definition of the term torture was an important theme. Thus, the commit­
tee report declared,“For an act to be‘torture,’ it must be an extreme form of 
cruel and inhuman treatment, cause severe pain and suffering, and be in­
tended to cause severe pain and suffering.”13 On October 27, 1990, after a 
short debate, the full Senate gave its consent, with minor amendments.1,1

The final package of RUDs included the declaration that the convention 
is “not self-executing,” so that it does not create any legal causes of action in 
the United States for individual claimants and may not create any domestic 
legal rights at all without congressional implementation.15 The Senate also 
narrowed the convention’s definition of torture. First, it adopted the under­
standing that “to constitute torture, an act must be specifically intended to 
inflict severe physical or mental pain or suffering.” Although the meaning of 
this understanding is not completely clear, the Senate apparently meant the 
phrase “specifically intended” to describe an action taken with a mental 
state or level of intention more precise than simple knowledge that a par­
ticular act would cause severe pain. To be torture, an action would have to 
be taken with the express purpose of causing pain, which would insulate 
state violence accompanied by lesser levels of intention.16 Second, the Sen­
ate adopted the proposed understanding on the definition of mental 
harm.17 As I suggested already, this understanding provides that only four 
categories of conduct can result in mental suffering that is serious enough 
to constitute torture. No other practice, however severe the harm it causes, 
will qualify. These two definitional changes created more room for coercive 
practices by freeing state actors from concern about international law, per­
haps especially during operations outside U.S. territory.

The Senate also agreed to the reservation—originally proposed as an un­
derstanding by the Reagan administration—that defined “cruel, inhuman 
or degrading treatment or punishment” as identical to conduct prohibited 
by the Fifth, Eighth, and Fourteenth Amendments of the U.S. Constitu-
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tion.18 In other words, “cruel, inhuman or degrading conduct” is unconsti­
tutional conduct, and it follows that torture is unconstitutional as well. 
Significantly, the second Bush administration would later argue that this 
reservation limited the reach of Article 16 to actions in U.S. territory—as 
opposed to any territory under U.S. jurisdiction. Yet nothing in the hear­
ings, report, or debate indicates any effort to achieve that result, and one 
official from the first Bush administration has explicitly denied any intent 
to do so.19

After the Senate agreed to the convention, the Bush administration 
asked it to reconsider the ICCPR. The administration proposed a revised 
group of RUDs. It explained that “a few provisions of the Covenant articu­
late legal rules which differ from U.S. law and which, upon careful consid­
eration, the Administration declines to accept in preference to existing law.” 
It also stated that “implementing legislation is not contemplated,” because 
“existing U.S. law generally complies with the Covenant.” The reserva­
tions—which “are in many respects, similar to those proposed by the Carter 
Administration”—declared that the ICCPR is not self-executing and that 
the ban in Article 7 on cruel, inhuman, or degrading treatment or punish­
ment “means the cruel and unusual treatment or punishment prohibited by 
the Fifth, Eighth and/or Fourteenth Amendments to the Constitution of 
the United States.” The primary reason for the reservation on Article 7 was 
to make “clear in the record that we interpret our obligations under ... the 
Covenant consistently with those we have undertaken in the Torture Con­
vention.” The administration also noted that the reservation would ensure 
that decisions of the European Court of Human Rights and the U.N.’s Hu­
man Rights Committee would not apply domestically.20

The Foreign Relations Committee unanimously recommended adop­
tion of the ICCPR as modified by the Bush administration. The commit­
tee’s only independent statement was to stress that any changes in U.S. law 
should occur “through the normal legislative process.” On April 2,1992, the 
full Senate agreed, with no debate.21 As with the Convention against Tor­
ture, nothing in the hearings or reports suggests that anyone in the admin­
istration or Senate raised questions about the phrase “within its territory 
and subject to its jurisdiction” in Article 2 of the ICCPR. As I explained in 
chapter 1, that phrase has become controversial because of its import for the 
extraterritorial obligations, if any, that the ICCPR imposes on signatories.

Congress subsequently enacted three statutes to implement the conven­
tion. First, the Torture Victim Protection Act (TVPA) provides a civil cause 
of action in the United States against people who torture under the auspices 
of a foreign government. Second, Section 2340 of Title 18 of the U.S. Code 
criminalizes torture committed outside the United States by U.S. nationals
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or persons later found in the United States.22 Third, the Foreign Affairs Re­
form and Restructuring Act (FARRA) states,

It shall be the policy of the United States not to expel, extradite, or other­
wise effect the involuntary return of any person to a country in which 
there are substantial grounds for believing the person would be in danger 
of being subjected to torture, regardless of whether the person is physi­
cally present in the United States.23

All three statutes define the term mental suffering in ways that are essentially 
identical to the Senate’s understanding of that term during the ratification 
process, rather than the more expansive views that the text of the conven­
tion or the ICCPR would support.2,1 The statutes do not mention or provide 
any remedy for the infliction of cruel, inhuman, or degrading treatment or 
punishment. The distinction between that category and torture is therefore 
critical to the availability of criminal penalties under Section 2340, damages 
under the TVPA, and relief from extradition or removal under FARRA.

An additional statute, the Alien Tort Statute, gives federal courts juris­
diction over “any civil action by an alien for a tort only, committed in vio­
lation of the law of nations or a treaty of the United States.” The statute has 
little force for treaties, because most of the ones that would be relevant—for 
example, the convention and ICCPR—have been declared not self-execut­
ing. But plaintiffs can bring claims under customary international law, as 
long as the rule under customary international law is clearly and definitely 
established.25 Many claims under the statute involve torture, and U.S. 
courts have looked to the convention for a definition of torture.26 Still un­
clear is the extent to which plaintiffs can bring claims based on cruel, inhu­
man, or degrading treatment that falls short of torture, because it is not 
clear whether the prohibition on such treatment is sufficiently clear and es­
tablished.27 It also remains to be seen whether or to what extent those cases 
will serve as the basis for analyzing torture claims against U.S. officials.28

In sum, both the Convention against Torture and the ICCPR were 
ratified with the declaration that they are not self-executing and with the 
reservation that they go no further than preexisting constitutional rights.29 
One could therefore conclude that both the act of advice and consent and 
the act of ratification were purely rhetorical. Both documents are “the 
supreme law of the land” under the supremacy clause of the Constitution, 
yet as ratified, they can hardly be called law if they have little or no legal ef­
fect.30 Further, to the extent that they are law, they are defined as redun­
dant—as a kind of nonlaw or at least as needless law.31 Although the 
statutes give greater force to the prohibitions, they apply primarily to con­
duct that takes place outside the United States, which underscores the lim­
ited power of international human rights law in the U.S. legal system.
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The Constitutional Law of Torture and State Violence

The ratification by the United States of the Convention against Torture and 
the 1CCPR with an understanding that cruel, inhuman, or degrading treat­
ment is the equivalent of unconstitutional conduct raises the question of 
exactly what the constitutional prohibitions are on such conduct. The an­
swer is, perhaps surprisingly, quite ambiguous. That ambiguity becomes 
even more significant in the context of the more general constitutional au­
thority of the federal and state governments to use violence or coercion to 
enforce the law. At that point, it becomes difficult to deny the idea that 
rights function both to empower the state as much as to constrain it and to 
define citizens as much as to liberate them.32

No federal statute spells out the specific powers of federal law enforcement 
officials and the limits on those powers, and the Supreme Court has not in­
terpreted the Constitution to require such a statute.33 As a result, the au­
thority of these officials derives in large part from ideas about the nature of 
executive authority, common law, and constitutional restrictions on inves­
tigative techniques.3,1 Thus, unless the Constitution prohibits a particular 
practice, law enforcement officials have broad discretion to investigate 
crimes, including the powers to search, seize, and interrogate people. Many 
state and local governments have adopted detailed procedures for arrests, 
use of force, and other practices, but these procedures still leave consider­
able room for discretion, and the Constitution has relatively little to say 
about its scope.

The Constitution may also make room for emergency powers that go be­
yond ordinary discretion. In In re Debs, for example, the Supreme Court 
ruled that the executive branch had authority to seek an injunction against 
a boycott linked to the 1894 Pullman strike and that the federal courts had 
the authority to grant the injunction, even though no federal statute had 
been violated or provided authority to seek or grant injunctions for such 
conduct. The Court reasoned that the Constitution gives Congress control 
over interstate commerce and the transportation of mail and that Congress 
had exercised its power by legislating in those areas. The Court explained, 
“The entire strength of the nation may be used to enforce in any part of the 
land the full and free exercise of all national powers and the security of all 
rights entrusted by the Constitution to its care.... If the emergency arises, 
the arms of the Nation, and all its militia, are at the service of the Nation to 
compel obedience to its laws.” Indeed, the Court suggested that Debs was 
lucky only to have been enjoined and held in contempt rather than maimed
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or killed, because the government had the discretion to choose between 
“the club of the policeman and the bayonet of the soldier” and “the peace­
ful determination of judicial tribunals.”35

The idea that the executive branch has inherent power to use violence to 
impose order has been qualified by more recent decisions, such as 
Youngstown Sheet & Tube Co. v. Sawyer and Hamdan v. Rumsfeld. Both cases 
stress the role of Congress, and Hamdan does so with particular reference to 
the executive branch’s power to use violence against individuals.36 Still, Debs 
has never been overruled, and it remains true that once the government ob­
tains a judgment, state violence is available to enforce it. Moreover, the de­
bate over the existence and extent of emergency powers in a liberal consti­
tutional order persists in contemporary constitutional law and theory.37

In 1886, the Supreme Court proclaimed an “indefeasible right of personal 
security, personal liberty, and private property,” such that the rights articu­
lated in the Fourth and Fifth Amendments “run almost into each other” 
and “should be liberally construed.”38 Under this conception, constitutional 
rights must be clear rules so that they can protect individual privacy and 
liberty from possibly arbitrary government authority. Contemporary con­
stitutional analysis proceeds from entirely different assumptions. As San­
ford Levinson recently explained in the context of the First Amendment, 
the textual enumeration of a right, even one prefaced with the command 
that “Congress shall pass no law” abridging it, does not make the scope of 
that right clear: “The fact is that ‘no law’ does not mean ‘no law’; rather, it 
means, in our contemporary world, that the state must demonstrate what 
we call a ‘compelling state interest’ in order to justify the transgression of 
the stipulated norm.” In Anderson v. Creighton, Justice Scalia, writing for the 
Court, noted with equal candor that “regardless of the terminology used, 
the precise content of most of the Constitution’s civil liberties guarantees 
rests upon an assessment of what accommodation between governmental 
need and individual freedom is reasonable.”39

Thus, the law of criminal procedure has moved from “indefeasible” and 
“liberally construed” rights to a focus on “reasonableness.” The Supreme 
Court declared in Schmerber v. California, for example, that the Fifth 
Amendment privilege against self-incrimination “has never been given the 
full scope which the values it helps to protect suggest” and that the “proper 
function” of the Fourth Amendment “is to constrain, not against all intru­
sions as such, but against intrusions which are not justified in the circum­
stances, or which are made in an improper manner.” Under contemporary 
doctrine, therefore, the word right is often simply the term for a balance of
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In the process of interpreting constitutional rights, the Supreme Court has 
defined the proper behavior of the rights-bearing subject. In Florida v. Bo­
stick, the Court rejected a defendant’s claim that he did not voluntarily 
“consent” to have his luggage searched when police officers boarded a bus 
on which he was riding. The Court recognized that Bostick did not feel free 
to leave the bus during the stop, but this fact alone did not mean that he had 
been seized by the police—which would have made his interaction with the 
police nonconsensual as a matter of law. Rather, according to the Court, 
“the appropriate inquiry is whether a reasonable person would feel free to
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policies and interests that favors the individual claimant rather n 
government, and police discretion has emerged as a legitimate interest 
the power to shape evolving doctrine.10 To borrow from Hannah Arendt 
doctrines of criminal procedure no longer “function as stabili2jn factors 
for the ever changing movements of men.” Instead, they have becOrne “|aws 
of movement.” For Arendt, this distinction represents the difference be_ 
tween positive law and totalitarian law, such that the reliance on “laws of 
movement” threatens “the living space of freedom.”11

The Supreme Court’s decision in Terry v. Ohio highlights the centrality 
of discretion and reasonableness to U.S. constitutional doctrine. The Court 
held that the Fourth Amendment permits police who have reasonable sus­
picion that a person may be engaged in criminal behavior to detain that 
person briefly and, if there is reason to believe that person may be armed, 
also to frisk him or her for weapons. The majority opinion never asked 
whether a statute authorized this kind of conduct. Instead, it assumed that 
police officers may stop and frisk potentially dangerous people unless the 
Constitution limits the officers’ authority. The Court began with the asser­
tion that“[n]o right is more sacred ... than the right of every individual to 
the possession and control of his own person, free from all restraint or in­
terference of others, unless by clear and unquestionable authority of law.” 
Yet the Court immediately reformulated the idea of “clear and unquestion­
able authority of law” into a more flexible right “to be free from unreason­
able governmental intrusion.”12 Terry moves from a conception of rights as 
near absolutes and from a need for clear legal authority to restrain liberty, 
on the one hand, to a willingness to balance interests and to accept reason­
able restraints, even if they are not specifically authorized, on the other. 
This move occurs so quickly that it almost slips past unnoticed. Yet it exem­
plifies the shift from one view of rights and liberties to another, from a pop­
ular conception of strong rights to a more “realistic” idea of what they mean 
in practice.13



In a society based on law, the concept of agreement and consent should 
be given a weight and dignity of its own. Police officers act in full accord 
with the law when they ask citizens for consent. It reinforces the rule of 
law for the citizen to advise the police of his or her wishes and for the po­
lice to act on that understanding. When this exchange takes place, it dis­
pels inferences of coercion.'16
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decline the officers’ requests or otherwise terminate the encounter.” When 
Bostick argued that his consent could not have been voluntary because no 
reasonable person in his situation—someone carrying cocaine in his lug­
gage—would consent to a search, the Court responded that “the‘reasonable 
person’ test presupposes an innocent person.”'1'1

In United States v. Drayton, a post—September 11 case involving a bus 
search, the Court expanded on the characteristics of the reasonable inno­
cent person. The Court began by stressing the “cooperative” nature of the 
interaction between police and passengers; suggested that the officers’ uni­
forms were “cause for assurance, not discomfort”; and insisted that “[t]he 
presence of a bolstered firearm thus is unlikely to contribute to the coer­
civeness of the encounter absent active brandishing of the weapon.” As a re­
sult, the Court asserted that “bus passengers answer officers’ questions and 
otherwise cooperate not because of coercion but because the passengers 
know that their participation enhances their own safety and the safety of 
those around them.”'15

The last part of the opinion rejected Drayton’s claim that he should have 
been informed of his right not to consent to a search, because the failure to 
do so is simply “one factor to be taken into account” when assessing the rea­
sonableness of police conduct. The Court concluded with the following 
comments on citizenship, police conduct, and the rule of law:

Combined with Bostick, this passage from Drayton appears to hold that the 
normal or desirable rights-holder is the reasonable innocent person.'17

Drayton stands solidly in a line of criminal procedure cases that, in Mar­
garet Raymond’s words, “defines rules that place the responsibility to pro­
tect rights on the defendants themselves” and “applies those rules so that 
the loss of rights is understood as the product of defendant-centered deci­
sions like consent, compliance, or voluntary cooperation rather than police 
conduct.”48 Yet even as, in effect, these cases blame defendants for the loss of 
their rights, Drayton also declares that the reasonable innocent person best 
asserts his or her rights, whether or not he or she knows what they are, by 
refusing to invoke them and instead cooperating with state authority. In­
deed, Drayton asserts that people are likely to feel increasingly “assured” 
and “safe” during interactions with an armed and uniformed police officer, 
with the implication that cooperation and refusal to assert rights becomes
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An important aspect of the way in which rights define the citizen-state re­
lationship is the manner in which the Constitution applies to U.S. officials’ 
conduct outside the territory of the United States. In the Insular Cases, for 
example, the Supreme Court held that inhabitants of territory under U.S. 
sovereignty but not “incorporated” into the United States may claim not the 
full panoply of constitutional rights but only those deemed “fundamental.” 
Exactly what that means remains unclear, especially after, first, the Court’s 
subsequent cases that identify numerous fundamental aspects of the Bill of 
Rights that apply to the states through the due process clause of the Four­
teenth Amendment and, second, the more recent detention cases.49

U.S. citizens have rights against the actions of U.S. officials on territory 
that is not controlled by the United States, but there are fewer constitutional 
constraints on U.S. officials overseas when they act against people who are 
not citizens.50 Noncitizens held at Guantanamo Bay Naval Base—which is 
in Cuban territory—have the right to petition for habeas corpus, but it is 
not clear if this right extends to noncitizens held in other places outside the 
United States.51 The Supreme Court has held that the Constitution has lit­
tle to say about the manner in which foreign nationals residing overseas end 
up in the United States to face criminal proceedings. In response to a de­
fendant’s claim that he had been kidnapped by U.S. agents, the Court de­
clared that it “need not inquire as to how respondent came before it.”52

Plainly, these geographic limits bear heavily on the Constitution’s rela­
tion to a criminal process and military infrastructure that contemplates in­
vestigation, seizure, detention, interrogation, and possibly adjudication on 
a global scale. Note, too, the apparent centrality of the border or citizenship 
to the reach of constitutional constraints but not to the reach of federal 
power. To the extent that borders are critical, everything outside the United 
States is an exceptional space. The alien who has not formally made it into 
the country, the “ghost detainee” held at an undisclosed overseas “black 
site,” the resident of another country in which U.S. forces operate—all these 
inhabit a space that is in many respects without law from the U.S. perspec­
tive but in which U.S. power remains present. Enforceable rights may not 
exist in most of the world from the perspective of U.S. law, which leaves 
only the bare life and state power that Giorgio Agamben highlights in State 
of Exception. Importantly, this space of no rights may be less a reassurance
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more voluntary and more consistent with good citizenship in such circum­
stances, not less. Drayton and cases like it suggest, in short, that one of the 
important functions of rights in a modern state is to manage one’s subju­
gation to state power, which supports, in turn, the rule of law.



Reasonable Rights in Practice

I

Much of the conduct commonly characterized as torture is unconstitu­
tional because it involves the application of excessive force in violation of 
the Fourth Amendment, the compulsion of incriminating statements in vi­
olation of the self-incrimination clause of the Fifth Amendment, the inflic­
tion of cruel and unusual punishment in violation of the Eighth Amend­
ment, or a violation of due process rights under the Fifth and Fourteenth 
Amendments. While these general prohibitions are significant, their limits 
are equally important.55 The text of the Constitution and the Supreme 
Court’s interpretations of it are ambiguous enough to leave space for 
officials to read these rights narrowly as they make decisions about how to 
treat people. To the extent that the function of rights in a liberal system is to 
define the characteristics of the political subject and dictate the terms of the 
sovereign-subject relationship, this ambiguity—including its divergence 
from typical conceptions of how rights operate—is critical.

The Fourth Amendment provides a good example. Writing for a majority 
of the Court in Anderson v. Creighton, Justice Scalia stated that “the precise 
content of most of the Constitution’s civil liberties guarantees rests upon an 
assessment of what accommodation between governmental need and indi­
vidual freedom is reasonable.” In Atwater v. City of Lago Vista, Justice Souter 
wrote that “courts attempting to strike a reasonable Fourth Amendment bal­
ance [will] credit the government’s side with an essential interest in readily 
administrable rules.”55 In other words, the Fourth Amendment turns on rea-
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that rights exist somewhere else than it is a harbinger of what might be a 
more general condition.53

There is an important caveat to the extraterritoriality issue. The 
Supreme Court’s holding in Hamdan v. Rumsfeld that Common Article 3 of 
the Geneva Conventions applies by statute to U.S. actions against al Qaeda 
suggests that when the government acts extraterritorially, it must respect 
international law rights that are similar to those provided in the Constitu­
tion. Yet the enforceability of those rights remains to be seen. Before the 
Military Commissions Act of 2006, government officials could be prose­
cuted for violations of Common Article 3 under the War Crimes Act. After 
the Military Commissions Act, prosecutions are no longer possible for all of 
the conduct that would violate Common Article 3 as a matter of interna­
tional law.51 The possible application of Common Article 3 hovers over my 
analysis, but the Court is unlikely to interpret it to expand individual rights 
beyond those in the Constitution. U.S. courts may end up applying Com­
mon Article 3 as functionally equivalent to extraterritorial application of 
the Constitution, but I doubt they will ever apply it more broadly.
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sonableness when the defendant’s interests are at stake, while clear rules are 
appropriate when they serve government interests.

The Fourth Amendment’s protection against unreasonable force in the 
context of a search or seizure (which includes arrests) regulates a wide vari­
ety of practices that inflict pain. Application of this standard requires as­
sessing the reasonableness not just of the force itself but also of the official’s 
belief about the need to use force.57 In theory, the Fourth Amendment bars 
unreasonable force. But in practice, officials receive a great deal of latitude 
when they make decisions about how much force to use, because reason­
able mistakes about whether to use force and how much force to use do not 
violate the Constitution. A police officer’s belief that he must use deadly 
force to prevent the escape of a suspect, for example, will receive little sec­
ond-guessing from courts.58 This deferential review not only weakens the 
deterrent value of the excessive force rule; it also makes clear that the right 
to be free of excessive force is uncertain and fluid.

Outside the context of excessive force, the Fourth Amendment provides 
remarkably few restrictions on official conduct. The Terry doctrine has ex­
panded, such that the Court now speaks of “a police officer’s prerogative, in 
accord with Terry, to conduct a protective search of a person who has al­
ready been legitimately stopped.”59 When police officers execute a search 
warrant, they have a “categorical” authority to detain people on the 
premises for the duration of the search.60 The authority to detain includes 
the power to restrain people with handcuffs or other “reasonable” force 
where the situation is “inherently dangerous.” According to Justice Stevens, 
in such situations, “it may well be appropriate to use both overwhelming 
force and surprise in order to secure the premises as quickly as possible.”61 
The categorical power to detain thus licenses increasing state violence. Even 
more, the use of force—even overwhelming force—is part of the baseline 
police conduct that the Fourth Amendment permits, subject only to a rea­
sonableness assessment that favors the government as a matter of explicit 
doctrine. Further, if the warrant is valid, the use of unreasonable force to 
execute it may not prevent the admission into evidence of the things seized 
during the search.62 In this way, force becomes conceptually separate from 
the legal processes to which it is attached, despite the physical injury that 
may take place in carrying out those processes.

Turning to interrogation, the Fifth Amendment’s self-incrimination 
clause was drafted in part to prevent torture and related practices.63 Today, 
most self-incrimination issues concern the admission in a criminal trial of 
allegedly coerced statements. Most of these issues fall, in turn, under the 
doctrine of Miranda v. Arizona, which holds, in essence, that before inter­
rogating a suspect, police must inform that person of his or her rights to re­
main silent and to have the assistance of counsel. Failure to give the warn-
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ings or the use of coercion that causes a suspect to waive his or her rights 
will make any resulting statements inadmissible in court. Yet the Court also 
held that suspects could waive their rights voluntarily, even though waiver 
takes place in the same atmosphere of psychological coercion that charac­
terizes police interrogation generally. Not surprisingly, most suspects 
waive.64

Over the years, the Supreme Court has created several exceptions to the 
Miranda doctrine, such as the “public safety” exception, which allows police 
to question a suspect without giving the warnings—and also allows prose­
cutors to introduce the statement in court—if they have a legitimate con­
cern about public safety.65 Contemporary interrogators have also, in Welsh 
White’s phrase, “adapted to Miranda" by developing permissible methods 
for obtaining waivers of the right to remain silent. While not physically vi­
olent, these methods are often extremely coercive in the ways in which they 
deceive suspects and manipulate their fear, uncertainty, and deference to 
authority.66 For example, in one investigation, suspect Frank Miller “col­
lapsed in a state of shock” after a psychologically manipulative interroga­
tion. The court records report, “He slid off his chair and onto the floor with 
a blank stare on his face. The police officers sent for a first aid squad that 
took him to the hospital.” Nonetheless, a federal court rejected Miller’s 
claim that the confession had been obtained by coercion and upheld its ad­
mission into evidence.67 Put plainly, intense and psychologically coercive 
interrogation is common, and U.S. interrogation law allows—perhaps even 
condones—this kind of interrogation and the mental suffering it produces.

Admissibility of statements in criminal trials is also governed by the due 
process voluntariness test, which the Court developed in the years before it 
held that the self-incrimination clause applied to the states and before the 
Miranda decision transformed the scope of the self-incrimination protec­
tion. A confession is involuntary in violation of due process if, under the to­
tality of the circumstances, ‘“a defendant’s will was overborne’ by the cir­
cumstances surrounding the giving of a confession,” as long as those 
circumstances include “coercive police activity.”68 Although this standard is 
suggestive, the due process test provides little protection. Not only is the 
voluntariness test famously difficult to apply, but few courts will find a con­
fession involuntary under due process if the suspect received the Miranda 
warnings, waived them, and thus apparently spoke free of Fifth Amend­
ment compulsion.69

Going beyond the question of admissibility, some cases from the middle 
of the twentieth century suggest that the privilege against self-incrimina­
tion provides substantive protection against coercive interrogation prac­
tices regardless of whether the government seeks to use that information in 
court.70 More recently, however, four justices stated clearly in Chavez v.
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Martinez that the privilege against self-incrimination applies only to efforts 
to introduce coerced testimony in a legal proceeding and has no relevance 
to police conduct outside the court. Two concurring justices agreed that the 
privilege does not apply outside the courtroom, with the exception of ex­
treme cases in which plaintiffs make “‘powerful showing[s].’” Presumably, 
these justices had something like torture in mind, but given the facts of 
Chavez—in which a severely wounded man who believed he might be dy­
ing was interrogated relentlessly in a hospital emergency room by police 
who sought to take advantage of his pain and fear—their definition of tor­
ture is not expansive. Most forms of cruel, inhuman, or degrading treat­
ment presumably would also fall short of providing a “powerful showing.”71

The result is that judicial regulation of coercive interrogation when the 
government does not seek to introduce testimony in court relies on the sub­
stantive due process doctrine of the Fifth and Fourteenth Amendments, 
which provides two types of claims. The first claim is that specific govern­
ment conduct “shocks the conscience.” In County of Sacramento v. Lewis, 
the Court made clear, however, that official conduct does not shock the 
conscience unless it is “unjustifiable by any government interest.” Three jus­
tices applied this doctrine in a very straightforward way in Chavez: “[T]he 
need to investigate whether there had been police misconduct constituted a 
justifiable government interest [allowing interrogation of Martinez] given 
the risk that key evidence would have been lost if Martinez had died with­
out the authorities even hearing his side of the story.” Only three justices ex­
plicitly disagreed.72

More generally, if “any government interest” will justify otherwise con­
science-shocking behavior, the doctrine means only that the state must 
have a sufficient purpose when it tortures; it cannot do so arbitrarily. A re­
cent district court decision applying the “shocks the conscience” test sug­
gested just such a possibility. The court distinguished between torture “to 
extract evidence for the purpose of prosecuting criminal conduct” and tor­
ture “for the purpose of preventing a terrorist attack.” The court concluded 
that “whether torture always violates the Fifth Amendment... remains un­
resolved from a doctrinal standpoint.”73 The extent to which “shocks the 
conscience” doctrine will consider whether the interests of individual 
claimants outweigh those of the government is also unclear. Even if the 
doctrine makes room for such an assessment, individuals likely will have 
difficulty proving their interests outweigh a public purpose articulated by 
the government in support of its actions.

The second claim available under substantive due process is that specific 
government conduct violates a fundamental right. Although this doctrine 
seems to provide stronger protection than the “shocks the conscience” test, 
it still makes room for exceptions. Conduct narrowly tailored to serve a
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compelling state interest is constitutional even if it violates what might oth­
erwise be described as an individual’s fundamental rights. When we add the 
sometimes-enforced requirement that the claimed right must be described 
with particularity, the doctrine becomes malleable enough to allow at least 
some coercive interrogation, especially under the compelling circum­
stances that many believe are presented by the war on terror.74

So far, I have considered rights that relate to investigation and prosecu­
tion of criminal activity. Once a defendant has been convicted of a crime, 
the focus shifts to punishment and the Eighth Amendment’s ban on “cruel 
and unusual punishments.” I provide a more detailed analysis of Eighth 
Amendment doctrine in chapter 6. Here, I simply want to highlight that the 
same kinds of ambiguity and deference that characterize the constitutional 
law of police investigation exist for punishment. The Constitution permits 
harsh and degrading prisons as long as inmates receive “the minimal civi­
lized measure of life’s necessities,”75 and officials have a great deal of discre­
tion in deciding how to manage and discipline a prison population.

The preceding discussion indicates that the definition and application of 
rights in practice nearly always depart from the promises of liberal or con­
stitutional theory. This disconnect expands when remedies come into 
play.76 Criminal prosecutions of officials who violate constitutional rights 
are rare.77 As a remedy, prosecutions fail to prevent harm, not only because 
they react to past events, but also because the paucity of prosecutions di­
lutes their deterrent value. By contrast, the exclusionary rule—another ret­
rospective remedy—has more deterrent power because it is applied at trial 
and applied far more often. Despite continued criticism by the Supreme 
Court, the rule applies to most violations of the Fourth and Fifth Amend­
ments when litigated in the course of a criminal case.78 But the exclusionary 
rule has an important limitation. It applies only when the government 
seeks to introduce evidence in a state or federal judicial proceeding. It has 
no application to conduct outside the courtroom—however abusive that 
conduct may be—unless and until the government seeks to introduce the 
resulting evidence.

Other possible remedies exist, such as restraining official conduct in ad­
vance through legislation and administrative regulations. The federal gov­
ernment has statutory authority to seek injunctions against patterns or 
practices of law enforcement conduct that violate civil rights, but as with 
criminal prosecution, this power depends on the energy, resources, and 
commitment of executive branch officials.79 Individuals may also seek in-
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junctive relief against officials who violate their constitutional rights. But in 
City of Los Angeles v. Lyons, the Supreme Court held that a plaintiff may seek 
an injunction in federal court against violent official conduct only if he or 
she has “standing” to do so, which translates into proof that the plaintiff is 
suffering a continuing injury or faces a definite, imminent, and personal 
threat of future injury. There is no exception for people who have been 
harmed already and also seek damages. According to the Court, such people 
“are no more entitled to an injunction than any other citizen.”80 Whether or 
not these reasons are persuasive, most commentators agree that Lyons 
“makes it virtually impossible for the victim of police abuse to secure in­
junctive relief against a local government entity for practices of its police or 
sheriff’s department.”81 A person tortured by government officials, there­
fore, may seek damages for harms already inflicted but lacks standing to 
seek an injunction absent a reasonable likelihood of being tortured again, 
which is difficult to prove in most cases.82

Despite their apparent utility, damages claims raise problems of their 
own.83 First, in the context of a suit involving torture or related mistreat­
ment by federal officials, concerns for national security and state secrets 
could lead to dismissal of the suit.84 Second, claims against individuals con­
front doctrines of immunity. Absolute immunity, which applies primarily 
to judges, legislators, and prosecutors while they are performing those 
roles, prevents any suit for damages, no matter how egregious the conduct. 
Under the qualified immunity doctrine, a court must dismiss the claim if at 
the time the defendant acted, the conduct did not “violate clearly estab­
lished statutory or constitutional rights of which a reasonable person 
would have known.” Recovery is available only for violations of “clearly es­
tablished” rights, and a right is not clearly established with respect to a 
specific claim unless “the contours of the right [are] sufficiently clear that a 
reasonable official would understand that what he is doing violates that 
right.”“[I]n the light of pre-existing law,” the Supreme Court has explained, 
“the unlawfulness must be apparent.”85

For a damages claim involving torture or related mistreatment, the most 
likely sources of law are the Fourth Amendment and substantive due 
process. Under the Fourth Amendment, a court would ask whether an 
official’s actions and beliefs about those actions were reasonable under the 
circumstances, which include the potential threat posed by the 
victim/plaintiff. For a substantive due process claim, the court would likely 
ask whether the official reasonably could have believed that his or her ac­
tions were serving “any government interest.” As my discussion earlier in 
this chapter indicates, in either case, it will not be easy to say both that the 
conduct was unlawful and that the unlawfulness was “apparent.”
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State and Federal Criminal Law

Every state has statutes against murder, rape, assault, and kidnapping, and 
most acts of torture would fall within one of these prohibitions. Some states 
also recognize a distinct crime of torture or murder by torture or treat tor­
ture as an aggravating factor for purposes of the death penalty.86 Many 
states recognize or provide tort or civil rights causes of action for damages 
as a remedy for official misconduct, and those claims are available for tor­
ture and related conduct.87

Federal criminal law provides a wide variety of avenues for pursuing tor­
ture claims.88 The prosecution of some federal crimes depends on proof 
that the offense was committed within the special maritime or territorial 
jurisdiction of the United States. This jurisdiction includes U.S. vessels and 
aircraft; “the premises of United States diplomatic, consular, military or 
other United States Government missions or entities in foreign States”; and 
property “used for purposes of those missions or entities or used by United 
States personnel assigned to those missions or entities.”89 This jurisdic­
tional statute has broad application.90 Federal prosecutors used it, for ex­
ample, in 2004 when they convicted David Passaro, a former army ranger 
working as a contractor for the CIA, for beating a local man to death dur­
ing an interrogation at a U.S. army base in Afghanistan.91

All of these statutes support the claim that the ban on torture is a foun­
dational commitment, written into the fabric of the rule of law in the 
United States. But no matter how clear the application of a particular crim­
inal prohibition appears, it operates within a larger, mediating structure 
that alters and dilutes its meaning. This larger structure includes common­
law principles of interpretation, defenses, and exceptions to liability that 
represent the multiple and sometimes competing goals of the criminal law 
that have grown up over time. For that reason, criminal prohibitions almost 
always include an unwritten “unless” that emerges from the effort to apply 
them to specific cases and that defeats efforts to create and maintain a clear 
and predictable body of criminal law.92

In the federal system, defendants ordinarily may raise traditional com­
mon-law defenses even if Congress has not included them in a statute.93 
Such doctrines as defense of self or others, duress, necessity, and reliance on 
official interpretations of law are thus presumptively available to defen­
dants prosecuted for crimes in which torture is the underlying conduct— 
assuming, of course, that the defense applies to the specific facts.9,1 The 
most obvious defense is necessity.

The Supreme Court indicated that necessity could be a defense to federal 
criminal charges in United States v. Bailey.95 But in United States v. Oakland 
Cannabis Buyers’ Cooperative, it rejected necessity as a defense to charges



(1) that he was faced with a choice of evils and chose the lesser evil; (2) 
that he acted to prevent imminent harm; (3) that he reasonably antici­
pated a causal relation between his conduct and the harm to be avoided; 
and (4) that there were no other legal alternatives to violating the law."

For torture, the classic hypothetical of a “ticking time bomb”—in which a 
bomb is set to go off within a short period of time in an urban area and 
officials have arrested a person responsible for setting the bomb but who 
will not disclose its location—almost certainly satisfies these elements. The 
probable harm from the bomb likely outweighs the harm to an individual 
suspect,100 and the harm is imminent if the time until the explosion is 
sufficiently short. The imminence factor also overlaps with the balance of 
harms. The Supreme Court of Israel, for example, declared that an explo­
sion could be “imminent” for purposes of necessity “even if the bomb is set 
to explode in a few days, or perhaps even after a few weeks.”101 The third el­
ement, causation, is satisfied if officials have good reasons to believe that the 
suspect knows the location of the bomb. Finally, legal alternatives likely will 
be lacking if the explosion is truly imminent (and perhaps also if the harm 
is likely to be significant).

That said, my purpose is not to argue that courts should allow necessity 
claims in torture cases, although that result could be appropriate in extraor­
dinary circumstances.102 Nor am I claiming that it should be easy for a de­
fendant to prevail on such a claim. Cases involving ticking time bombs are 
rare, if they exist at all, and the use of an extreme case to establish a rule 
risks distorting the application of the rule in typical cases.103 Not all ap­
proaches to necessity are rigorously utilitarian. An alternative view main­
tains that necessity depends “on a concept of what is right and proper un­
der the circumstances.” Under this formulation, a defendant might still 
prevail on a necessity defense in a torture case, but the idea of balance of 
harms would lose at least some of its force.101 The point I am trying to make
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under the federal Controlled Substances Act. A five-justice majority went 
further and suggested—in tension with the general approach to defenses in 
federal criminal law—that necessity might never be available in federal 
court unless Congress expressly makes it available.96 Notwithstanding this 
suggestion, lower federal courts treat necessity as an established and avail­
able defense, even if it is rarely successful.97

Necessity turns on the balance of harms or “choice of evils.” As one fed­
eral court put it, necessity is “a utilitarian defense” based on “maximizing 
social welfare ... where the social benefits of the crime outweigh the social 
costs of failing to commit the crime.”98 The defendant must prove some 
version of the following four elements:
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in this discussion—and it is a point too easily overlooked when people as­
sert that torture or other forms of state violence are criminal—is that ne­
cessity claims fit comfortably within the ordinary fabric of criminal law. 
The important corollary is a presumption that justification or excuse ex­
ceptions are part of the definition of any crime, including crimes involving 
torture.

One piece of the necessity analysis remains. Oakland Cannabis held that 
the necessity defense is not available if the legislature has “made a‘determi­
nation of values.’” The United States has ratified the Convention against 
Torture and the ICCPR, both of which ban torture and allow no deroga­
tions. Federal prosecutors easily could argue that the nonderogation provi­
sions foreclose necessity claims. They could also point to the fact that dur­
ing ratification of the convention, the Senate never adopted the proposed 
understanding on common-law defenses. They might even note the tenu­
ous status of necessity defenses in international criminal law. In response, a 
defendant presumably would argue that because neither document is self­
executing, neither document can override a preexisting defense.105 Defen­
dants could also claim that their conduct was not “torture” as defined by the 
convention and federal statutes and was no more than cruel, inhuman, or 
degrading treatment, to which the convention’s nonderogation clause does 
not apply. As a result, they might argue, the necessity defense is available. 
Prosecutors could still rely on the ICCPR’s nonderogable ban on cruel, in­
human, or degrading treatment, but that reliance would raise the difficult 
question of which document controls—and the outcome of that debate is 
far from clear.

A less obvious but potentially more fruitful defense to criminal charges 
is reasonable reliance on an official interpretation of law, which exists both 
at the common-law level and under the due process clauses of the Consti­
tution. In its due process version, the defense holds that “citizens may not 
be punished for actions undertaken in good faith reliance upon authorita­
tive assurance that punishment will not attach.”106 To gain its benefit, a 
defendant must show both actual “good faith reliance” on an official inter­
pretation of law and that the “reliance was reasonable under the circum­
stances.”107 Thus, the defense is different from a claim of following orders or 
even a promise of no prosecution. The defendant must have had a basis for 
believing that the reason he or she would not be punished was because the 
conduct was legal. For example, a legal memorandum providing a reason­
able (even if incorrect) explanation of the relevant legal landscape could 
provide the basis for the reliance defense. One of the functions of the fed­
eral government’s torture memoranda was to prevent prosecution of fed­
eral officials who used coercive interrogation methods.108

Finally, the existence of statutes that ban torture does not



Conclusion: Legal State Violence and Political Identity

1

A recent decision by the Supreme Court pulls together many of the themes 
in this chapter. A police officer observed 19-year-old Victor Harris driving 
73 miles per hour in a 55-miles-per-hour zone. Harris did not respond to 
the officer’s flashing lights and instead drove away at speeds up to 85 miles 
per hour, which put other drivers and pedestrians at risk. After 10 miles, 
Deputy Timothy Scott drove up behind Harris and used his car to push the 
rear bumper of Harris’s car. Harris lost control of his car, crashed, and was 
left a quadriplegic.

Harris claimed he had been subjected to excessive force in violation of 
the Fourth Amendment, and he sought damages from the police officers in­
volved in the chase. The Supreme Court rejected the claim. The Court 
stressed that the test for excessive force is whether the amount of force was 
reasonable, and it insisted that the rule is the same even when officers use 
“deadly force”: “all that matters is whether Scott’s actions were reasonable.” 
The test for reasonableness required the Court to “'balance the nature and 
quality of the intrusion on the individual’s Fourth Amendment interests
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of official torture or abuse do not happen or even that preventive measures 
are in place to limit their occurrence (although measures have been imple­
mented in some instances). Nor do they mean that every act of official tor­
ture or abuse leads to criminal prosecution. Individual actors in the crimi­
nal justice system possess a great deal of discretion at all levels and stages of 
a criminal proceeding, with the result that some acts of violence or even 
torture may not be investigated or prosecuted at all. Critically, when prose­
cutors do not seek criminal sanctions, it becomes more difficult to say that 
the acts of violence covered by the particular statute are illegal in a practical 
sense. Rather, they are illegal to the extent that the remedy of prosecution is 
sought and succeeds, and the legal prohibition becomes diluted when that 
remedy is sought haphazardly or not at all or when a jury acquits.

Regardless of official discretion to investigate or prosecute, these statu­
tory prohibitions that include torture relegate it to the periphery as a for­
mal matter, so that torture is always an exceptional circumstance as a mat­
ter of law. The prohibitions, in other words, define the permissible scope of 
state violence by reference to what is excluded. The exception of torture, 
then, is both outside the law, as a prohibited act, and inseparable from law, 
because it provides an organizing principle for it. Once torture has this cen­
tral role, the question is whether the practice of the exception risks encom­
passing the rule or whether the practices that replace “torture” function 
equally well or better to enforce and circulate state power and dominance.
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We think it appropriate in this process to take into account not only the 
number of lives at risk, but also their relative culpability. It was respon­
dent, after all, who intentionally placed himself and the public in danger 
by unlawfully engaging in the reckless, high speed flight that ultimately 
produced the choice between two evils that Scott confronted.... By con­
trast, those who might have been harmed had Scott not taken the action 
he did were entirely innocent.
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against the importance of the governmental interests alleged to justify the 
intrusion.’”109

The Court bracketed this assessment in two ways. First, it distinguished 
Harris from the people he put at risk.

Second, in response to Harris’s argument that “the innocent public equally 
[could] have been protected, and the tragic accident avoided, if the police 
had simply ceased their pursuit,” the Court responded, “We think the police 
need not have taken that chance and hoped for the best. Whereas Scott’s ac­
tion—ramming respondent off the road—was certain to eliminate the risk 
that respondent posed to the public, ceasing pursuit was not.” Indeed, ar­
gued the Court,“[a] police officer’s attempt to terminate a dangerous high­
speed car chase that threatens the lives of innocent bystanders does not vi­
olate the Fourth Amendment, even when it places the fleeing motorist at 
risk of serious injury or death.”110

The Court confirmed, in short, that the Constitution does not interfere 
with the discretion of law enforcement officials to engage in conduct that 
threatens a person’s life, as long as that conduct is reasonable. Among the 
circumstances in which potentially deadly force will be reasonable is when 
the victim is a wrongdoer who poses a threat to innocents. Further, the lee­
way that officials have to respond in such situations—that is, the range of 
conduct that courts will declare legally “reasonable”—increases in response 
not only to the number of people at risk but also to the relative guilt and in­
nocence of the wrongdoer and those at risk. Finally, the Court specifically 
framed its analysis as evaluating “the choice between two evils,” which is 
classic necessity language, except that in this instance, necessity worked to 
create or insulate state power rather than as a defense to illegal conduct. Af­
ter all, Officer Scott’s conduct was not illegal. It was consistent with the 
Constitution, in part because it was necessary.

Although Scott v. Harris is about “ordinary” police activity, the Court’s 
conclusions are also suggestive for the issue of torture. One might even say 
that the case adopts the reasoning that drives the hypothetical of the ticking 
time bomb and that it writes that reasoning into the Constitution. Indeed, 
even if the Court were to say—as it very well might—that torture is unrea­
sonable under this analysis, the fact remains that Scott and other cases hold
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that the legal category of “reasonable force” will often include killing and 
the infliction of grievous injury.111 The Constitution creates room for 
“everyday” state violence—the ability of government officials to use “rea­
sonable” amounts of violence against citizens to achieve government goals. 
While the Constitution and federal statutes, as well as state constitutions 
and state statutes, outlaw much of the conduct that falls into the category of 
torture, large swathes of discretion remain, including the discretionary 
ability to harm people.

As adopted by the United States, protections against torture that exist 
under international law reduce to preexisting constitutional protections 
that do not establish an absolute constitutional right not to be tortured or 
subjected to ill-treatment. Even when officials engage in conduct that might 
violate those rights, civil remedies are often unavailable. On the criminal 
side, remedies are largely subject to investigatory and prosecutorial discre­
tion. The result is that any asserted right to be free of torture and related 
conduct risks being illusory, rhetorical, or hortatory in any specific case.

Courts are not bound to follow doctrines to their logical conclusions, of 
course. Even in Chavez v. Martinez, the justices seemed to say that “torture” 
is unconstitutional, and similar statements appear in other cases.112 But al­
though the Supreme Court is unlikely to approve something called “tor­
ture,” constitutional doctrine is constructed in a way that leaves ample 
room for violent government action in cases of perceived necessity. Even if 
there is an absolute right not to be “tortured,” the right may not extend to 
coercive interrogation that technically falls short of legal definitions of tor­
ture, when the government can provide reasons for its actions.

Debates over U.S. constitutional interpretation repeatedly transform 
into struggles over the identity of the nation itself. At the same time, how­
ever, the importance of the Constitution to national identity often leads 
people to assert that the Constitution has a meaning apart from the specific 
doctrines that it puts into practice.113 Claims of this kind too easily allow 
commentators to ignore or minimize the enormous amount of ongoing 
state violence that the Constitution fails to restrain and even licenses. Sim­
ilarly, commentators rarely recognize that this discretionary violence is 
both controlled and legitimized partly by individual rights. If the Constitu­
tion—the doctrines applied in courtrooms across the United States every 
day—operates in this way, American national identity must reflect that fact. 
National identity is not the only thing at stake. It follows from this analysis 
that American citizenship itself is defined to some degree—indeed, is con­
stituted—as subjection or potential subjection to state violence within a 
structure of flexible and waivable rights.



CHAPTER FOUR

Torture, Rights, and the Modern State
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With respect to the more focused idea of universal human rights as law, 
Anthony D’Amato provides a wonderfully concise distillation of the pre­
vailing view.

Human rights are universal; they belong to every human being in every 
human society. They do not differ with geography or history, culture or 
ideology, political or economic system, or stage of societal development. 
To call them “human” implies that all human beings have them, equally 
and in equal measure—regardless of sex, race, age; regardless of high or 
low “birth,” social class, national origin, ethnic or tribal affiliation; re­
gardless of wealth or poverty, occupation, talent, merit, religion, ideol­
ogy, or other commitment.3

As I stated in the introduction, this chapter breaks with the legal analysis in 
the previous chapters and turns to the relationship between torture, rights, 
and liberal governance. The starting point for my analysis is the idea that le­
gal or human rights do not exist in a vacuum, are not inherent in nature or 
required by rational deduction, and do not function as trumps. In other 
words, I do not assume that Kantian, liberal, or natural law ideas of human 
rights—that such rights force the state to treat people as ends, not means; 
that they provide people with a sphere of liberty outside state power; or that 
they comprise “the right to be treated as human beings”—are correct as a 
descriptive matter.1

My analysis also goes against the grain of the standard, progressive ac­
count of international human rights, which sees them as an escape from 
state violence and a liberating regime of universal principles—indeed, as “a 
universal political ideology.”2 A well-known statement by Louis Henkin ex­
emplifies this account.

Since the Holocaust of World War II, the Nuremberg trials, and Eleanor 
Roosevelt’s superb drafting of a General Assembly resolution entitled, 
“The Universal Declaration of Human Rights” (1948), people are de-



In contrast to such views, I assume that rights as we know them today are 
a form of positive law, derive most of their power from sovereign authority, 
and exist only because of modern states.5 As such, whether in the national 
or international context, rights are usually instruments of state or institu­
tional power. More precisely, rights tend to serve the interests of states and 
international institutions, and one of those interests is defining the modern 
concepts of self and citizenship in relation to modern states and societies, as 
well as to an international legal and political order.

To the extent that rights discourse is constitutive, therefore, it fosters un­
expected and even uncomfortable ideas of nation, community, citizen, and 
individual. Among other things, the idea of liberal rights requires the idea 
of the individual, whose identity, in turn, requires the state. As the Euro­
pean Court of Human Rights recently explained, the state is “the guarantor 
of individual rights and freedoms and the impartial organizer of the prac­
tice of the various beliefs and religions in a democratic society.” To the ex­
tent that rights discourse is aspirational, it idealizes the nation, constitu­
tion, or political institution alongside the citizen, such that the citizen’s 
identity is a legitimate political project. To quote the same court again, “the 
State has a positive obligation to ensure that everyone within its jurisdiction 
enjoys in full, and without being able to waive them, the rights and freedoms 
guaranteed by the Convention [on Human Rights].”6 Important as well is 
that the constitutive and aspirational aspects of rights discourse also reflect 
the idea that liberal rights are universal.

Traditional accounts of rights as constraints on state power fail to ex­
plain not only the pervasiveness of torture and related practices but also the 
elasticity of legal rights in the face of torture. The approach I sketch here 
provides a better explanation of how legal discourse, including rights dis­
course, accommodates itself to and often supports the use of state violence. 
In other words, modern liberal states can respect rights and the rule of law 
even as they torture.

My argument is not that rights are inherently bad or ineffectual. Rights 
mark out areas that receive some degree of protection—or, more precisely, 
operate under a different kind of regulation—from state power and inter­
ference. Further, the resulting spaces (sometimes called the “public” and
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manding direct access to public international law. Prior to 1945, a state 
could do anything it wanted to its citizens within its own territory, in­
cluding murdering them, without any international accountability. To­
day, genocide, torture, enslavement, and other crimes, possibly extending 
to persecution and deportation, are illegal under customary interna­
tional law even if they occur entirely within the territorial boundaries of 
a state and involve the state’s own nationals. The law of human rights ... 
is changing “international law” into “interpersonal law.”4



Archetypes, Rights, and the Goals of State Violence

The idea of rights that I just outlined leads to a complex view of such things 
as torture, not to mention of citizenship and the rule of law. Ideas of this 
kind are controversial in legal circles. Jeremy Waldron, for example, devel­
ops the apparently opposing idea that the ban on torture and the accompa­
nying right to be free of it is an “archetype,” by which he means

the idea of a rule or positive law provision that operates not just on its 
own account, and does not stand simply in a cumulative relation to other 
provisions, but that also operates in a way that expresses or epitomizes 
the spirit of a whole structured area of doctrine, and does so vividly, ef­
fectively, publicly, establishing the significance of that area for the entire 
legal enterprise.
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“private” spheres) can become locations for distinct forms of creative ac­
tion (distinct but also controversial partly because of the kinds of activities 
supposedly best suited to the different spheres).7 Finally, many people 
benefit from and enjoy the experience of having rights, and rights claims 
are useful tools for people living in modern states.

The point I am trying to stress is that rights are important parts of the 
citizen-state relationship (indeed, in many ways, they are constitutive of it) 
precisely because they are part of modern political structures. Rights thus 
have a double edge, for they confine even as they liberate, expose even as 
they protect, and confirm the power of states and other institutions every 
time they are invoked. An ever-expanding conception of rights thus brings 
with it an ever-expanding idea of state power. Each time that people exer­
cise rights, whether against the state or against their fellow rights-holders, 
they also confirm the power of the state over them. Put differently, having 
rights is not the same thing as freedom from coercion and does not neces­
sarily lead to it. Similarly, recognizing the utility of rights claims in a mod­
ern state is not the same as saying that either rights or the modern state are 
desirable.

According to Waldron, the ban on torture is archetypal because of what it 
says about “the relation between law and force.” It expresses “our determi­
nation to sever the link between law and brutality, between law and terror, 
and between law and the enterprise of trying to break a person’s will.” Not 
surprisingly, in this view, the absolute prohibition on torture is ultimately 
an archetype of the rule of law itself.8



The right not to be tortured, in short, demands much of the state, and 
these demands run against the assumptions of ordinary negative rights dis­
course. If the right depends on the success of these subsidiary rights and 
duties, the force or value of that right necessarily diminishes when some of 
them are ignored, forgotten, or denied. Failure to give effect to all of these 
related rights and duties makes the central right less effective and increases 
the likelihood that much of its function will be symbolic. So, too, these 
rights and duties mesh with the tendencies of the modern state. The right 
not to be tortured generates duties to instruct, intervene, assist, regulate, 
and control, which, in turn, generate rights to have these duties carried out.

The right not to be tortured, for example, clearly generates a duty not to 
torture. But, in various circumstances, that simple duty will be backed 
up by others: a duty to instruct people about the wrongness of torture; a 
duty to be vigilant about the danger of, and temptation to, torture; a 
duty to ameliorate situations in which torture might be thought likely to 
occur, and so on. Once it is discovered that people have been tortured, 
the right generates remedial duties such as the duty to rescue people 
from torture, the duty on government officials to find out who is doing 
and authorizing the torture, remove them from office, and bring them 
to justice, the duty to set up safeguards to prevent recurrence of the 
abuses, and so on. If these duties in turn are not carried out, then the 
right generates further duties of enforcement and enquiry with regard 
to them. And so on.10
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Waldron’s argument is powerful, and I suspect readers will agree that the 
ban on torture stands for something larger—for a commitment to democ­
racy, human rights, and moral leadership. That conclusion is certainly cor­
rect. In the discourses of citizenship, rights, and democracy, the ban on tor­
ture has powerful rhetorical importance. It helps express what it means to 
be modern and progressive, and other writers have also stressed the idea 
that, by definition, liberalism and liberal rights reject the pain and cruelty 
of torture.9 Waldron’s argument also inoculates us against a simplified re­
sort to violence on behalf of the state, and he rightly emphasizes the 
fragility and importance of this inoculation.

But whatever valuable role it may play, the ban on torture also operates 
within these discourses to condition our reaction to and perception of state 
violence. Waldron himself provides the text for this argument. Several years 
before he described the right not to be tortured as an archetype, he used it 
as an example of the way in which supposedly negative rights generate 
“waves of duties” that make it impossible “to sustain any simple division be­
tween negative and positive rights.”
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There may be little difference, in short, between welfare rights and the right 
not to be tortured. Even more, the fact that the right not to be tortured rests 
on the fulfillment of these lesser obligations suggests that this archetypal 
right may be as contingent and controversial as welfare rights. Like them, 
the full right not to be tortured requires a substantive and robust theory of 
the state and state power.

Further, even as Waldron highlights the archetypal status of the right not 
to be tortured, he also admits we fail to satisfy the values of our archetypes. 
Police violence and abuse in prison sometimes happen, for example. But he 
appears to treat these events as aberrations or exceptions and suggests that 
the archetype itself gives us the ability to combat these “affront[s] to the 
deeper traditions of Anglo-American law.”11 He does not explore the possi­
bility of exceptional circumstances or, more critically, the relationship be­
tween “ordinary” law and “exceptional” law, between normal conditions 
and states of emergency or exception.

As I have suggested already, my argument rests partly on the possibility 
that contemporary legal orders are already defined by ideas of the exception 
and commitments to violence. Succeeding chapters will confirm that the 
“deeper traditions” of liberal legal and political systems have always made 
room for brutal state violence and that the discourse of rights and the “ar­
chetypes” that revolve around it function to enable that violence as well as 
to prevent it, to channel it as well as to limit it. President Bush provided a 
glimpse of this relationship when he explicitly linked the killing of Abu 
Musab al-Zarqawi to “victory in the global war on terror” and creation of 
“the rule of law” in Iraq.12

This book thus approaches rights and legal doctrines in two different 
ways. In the preceding chapters on the law of torture, I have refused to treat 
the ban on torture and related legal doctrines as archetypes that flow 
through a collective legal consciousness. Instead, I have treated them simply 
as rules that people make, manipulate, change, apply, obey, avoid, and vio­
late—as positive law in the most simplistic sense. I have also suggested that 
people who wish to combat such practices as torture might want to look be­
yond rights and rule-of-law discourse for the most useful tools. In this 
chapter, by contrast, I take seriously the idea that some legal doctrines and 
rights are archetypes—-that they are mystical in the sense that Waldron 
identifies, as the things that “animate” law, form its “spirit,” or serve as an 
“icon of the whole.”13

In making these claims, Waldron is attempting to work within a liberal 
framework to address the concern that positivism fails to take adequate ac­
count of principles and structure. Archetypes, he suggests, give a principled 
structure to what might otherwise be mere rules vulnerable to skilled ma-



For Waldron, the archetype seems to function in a manner similar to the 
way the exception functions for Schmitt. Like the exception, it has an al­
most religious status—indeed, Waldron chose the term archetype to stress 
the“folkloric” status of the torture ban.17 Further, like the exception, the ex­
istence of the archetype proves the force of law, even when it is in tension 
with positive law or attempted applications of it. Finally, like the exception, 
the archetype is both an ideal and a foundation that sits outside the ordi­
nary legal and political order but also functions within it as law.

Waldron does not go as far as Schmitt in his substantive arguments, and 
he plainly seeks to maintain the fragile balance of liberal constitutionalism 
that Schmitt consciously attacked. Still, Waldron’s arguments are represen­
tative of a liberal effort to understand torture legally, and that effort exposes 
certain weaknesses of liberal thought. One of my goals in this chapter is to 
demonstrate the ways in which liberal, critical, and authoritarian theorizing 
inevitably converge in contemporary political discourse.

The exception is more interesting than the rule. The rule proves nothing; 
the exception proves everything: It confirms not only the rule but also its 
existence, which derives only from the exception. In the exception the 
power of real life breaks through the crust of a mechanism that has be­
come torpid by repetition.16
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nipulation or simple override. His effort, moreover, came at a time of per­
ceived crisis: some government officials and academics had argued that co­
ercive interrogation is consistent with positive law, and other officials— 
perhaps in reliance on these arguments—had employed brutal methods to 
advance state interests. We can defeat these arguments and methods, Wal­
dron argues, by insisting that the ban on torture is not simply positive law; 
it is part of the foundational law that animates the entire legal order. With­
out the ban on torture and related archetypes, there is no point to our law. 
By contrast, the archetype advances substantive goals, including having a 
“leadership position in human rights and the international rule of law.”14

Carl Schmitt expressed a similar concern about positivism in 1932, when 
the Weimar Constitution was in crisis. Schmitt warned that in the liberal 
legislative state, “the way was open to an absolutely ‘neutral,’ value- and 
quality-free, formal-functional concept of legality without content.” At 
some point, he contended, we must choose between a constitution of 
process and one of substance, and “the decision must fall for the ... attempt 
to create a substantive order.”15 So, too, Schmitt understood the idea of le­
gal archetypes. For him, sovereignty and law were grounded in the mystical 
or theological idea of the exception.
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Liberal Rights and State Power

The conception of rights I am developing here has more in common with 
liberal thinking than readers might at first be willing to admit.18 John Stu­
art Mill’s argument for liberty depended partly on an instrumental claim. 
He explained that “different persons . . . require different conditions for 
their spiritual development.” They require liberty to make their own 
choices so that they can “obtain their fair share of happiness” and “grow up 
to the mental, moral, and aesthetic stature of which their nature is capable.” 
The goal, in other words, is not simply liberty for its own sake but liberty as 
a means to achieve a better, more sensible society.19 To be sure, Mill also 
suggests that liberty is an end in itself, and some writers prefer to stress that 
part of his argument.20 Rather than opt for one or the other statement as 
support for an idea of what “liberty” is for, I want, instead, to suggest that 
the tension in Mill between liberty as a means and liberty as an end is cru­
cial, because it assumes the presence of a larger force (government or soci­
ety) that demands and seeks to shape a particular kind of person, even as 
this person (the “individual”) demands the ability to do the same.

Contemporary writers have expanded on the ways in which ideas of lib­
erty and rights demand a powerful liberal state—the kind of state that, ac­
cording to the European Court of Human Rights, must force people to have 
rights.21 Scholars now recognize, in Stephen Holmes’s words, that “only the 
state ... can create the conditions under which individuals can successfully 
claim rights.” Indeed, the necessary connection between state power and in­
dividual rights prompts Holmes to stress “the restrictive, or even anti-indi­
vidualistic, element within liberalism itself.” Once one accepts the idea that 
liberal rights are attached to “the individual viewed in abstraction from po­
litical, economic, familial, and religious roles, as well as from race and gen­
der,” Holmes is certainly correct.22 The rights-holder—the individual citi­
zen—is an abstraction, not a flesh-and-blood person who might be 
comprised of a variety of political, economic, familial, religious, racial, and 
gender identities. The only identity that counts is the one of possessing 
rights, which exists only in relation to a state.

It is also critical to recognize that claiming or being categorized as hav­
ing one of these more specific identities risks making you less of a proper 
rights-holder, so that your rights are extended on sufferance, based on the 
expectation that someday you will be a complete, abstract individual. So, 
too, the insistence on abstraction suggests that divisive issues that implicate 
these identities may properly be excluded from political life. The sum total 
of these abstractions is not a diverse community but, instead, a society of 
undifferentiated but equal citizens defined precisely and only by the com­
mon fact of having rights. Because rights-holders are abstractions and be-
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cause liberal rights are as much about restricting individuals as liberating 
them, a violation of rights is a harm as much to the state as to a particular 
person. As Holmes puts it, “[t]o violate rights in a liberal society ... is to 
defy the authority of the liberal state.”23

Joseph Raz similarly recognizes that liberal ideas of individual autonomy 
derive from state power. By definition, the coercion of the liberal state is un­
problematic because, as he writes, “its coercive measures do not express an 
insult to the autonomy of individuals,” as “they are motivated not by lack of 
respect for individual autonomy but by concern for it.” Indeed, he insists 
that the state should foster “valuable autonomy,” with the result that it may 
restrict the autonomy of some people and adopt “paternalist” measures 
“which encourage the adoption of valuable ends and discourage the pursuit 
of base ones.”24 Rights and autonomy must depend on state power as a mat­
ter of liberal theory as well as in practice, because only within the embrace 
of state power can we be guided toward “valuable autonomy”-—an auton­
omy that is abstracted from our individual characteristics and serves the in­
terests of the liberal state. For Holmes and Raz, rights help to define a cer­
tain kind of person: the abstract autonomous individual or citizen who is 
part of a state. Through their violation, rights also provide a condition 
precedent for state intervention in people’s lives. Put differently, rights are 
about state power, not just in the sense of marking boundaries between in­
dividual and state, but also in a constitutive sense, as creators of state power 
and of the citizens who live under it.

Going further, the liberal idea of universal human rights requires rights- 
holders who can be defined as equal in formal terms. The creation of the 
abstract autonomous individual does not satisfy this need completely, be­
cause formal equality cannot exist apart from its substantive underpin­
nings. As Uday Mehta observes, the liberal idea of universalism presumes a 
particular set of social structures and conventions, and those who do not 
share these structures are implicitly excluded from the group of equal 
rights-holders.25 The process of exclusion is not a simple decision of who is 
in or out. The dilemma facing a liberal state that excludes and does not pro­
vide equal rights can provoke efforts to make people equal. Whether or not 
those efforts proceed from good intentions, they often take the form of sus­
tained domination or violence for the purpose of turning those who are ex­
cluded into the abstract individuals who will eventually have rights that are 
recognizable within a liberal order.

For example, Mill may have denied the general proposition that “any 
community has a right to force another to be civilized,”26 but he made clear 
that his ideas about liberty do not apply to “backward states of society,” be­
cause “despotism is a legitimate mode of government in dealing with bar­
barians.”27 Mill supported British colonial rule in India, with the argument
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that some people “must be governed by the dominant country, or by per­
sons delegated that purpose by it.” He explained, “This mode of govern­
ment is as legitimate as any other, if it is the one which in the existing state 
of civilization of the subject people most facilitates their transition to a 
higher stage of improvement.”28 Liberal theory thus has included, perhaps 
from its inception, a particular stance toward governing people deemed in­
capable of having equal rights or of being full participants in political life.

To get at the characteristics of this stance toward those people defined as 
not ready for rights, Mehta’s description of the “common liberal response” 
to the problems of empire is worth quoting at length. Mehta argues that lib­
eralism functions

According to Mehta, “[tjhis project is infinitely patient, perhaps even se­
cretly counting on its own extended incompetence, of not getting there and 
hence permanently remaining in between.” He further contends, “By the 
nineteenth century virtually every liberal justification of empire is an­
chored in the patience needed to serve and realize a future. And that future 
is invariably expressed through the notion of progress.” Seen in this way, 
“[ijmperial power is simply the instrument required to align a deviant and 
recalcitrant history with the appropriate future.”29 Put more bluntly, impe­
rial violence is both a mechanism for achieving liberal progress and an ex­
emplification of liberal values in action.

Despite a rhetorical commitment to a contrary view—exemplified by 
the Declaration of Independence in the United States, the Declaration of 
the Rights of Man and Citizen in France, and the Universal Declaration of 
Human Rights internationally—rights are not held equally and universally 
by all people. The status of having rights distinguishes one group of people 
from other groups that have fewer rights or none at all. This is true at the 
conceptual level as well as at the level of description. For example, drawing 
on Kant and Rawls, Jeffrie Murphy argues that rights and the institutions 
that enforce them depend on reciprocity, so that one can only claim a right 
if one is “prepared to recognize and respect [one’s] obligation to defer to 
others’ rights in similar kinds of circumstances.”30

To make this point, Murphy highlights a hypothetical person character­
ized by a “lack of moral feeling,” by “his failure to be motivated by a recog-

to articulate the modalities of governance that exist... in the temporiz­
ing between educating Indians but not yet deeming them worthy of au­
tonomy, in the penumbra between crafting responsible government but 
not yet giving Indians self-government—in the morally, politically, and 
rationally justified ambivalence of liberalism for the time being remain­
ing imperial.
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nition of the rights of others and the obligations he has to them.” Such a 
person “is in no position to claim rights for himself,” because “[h]e violates 
a condition for the possibility of reciprocity which is ... a presupposition 
for the intelligibility of the whole obligation-rights game.” Such people, 
Murphy contends, should be seen, from a moral point of view, as animals, 
not persons, who are in “no position to claim any rights on grounds of 
moral desert or respect.” He argues, “We can act wrongly with respect to 
them, but they cannot be wronged. They can be injured, but they can be 
done no moral injury.” Indeed, they are “morally dead.”31

Murphy is writing about psychopaths.32 But depending, perhaps, on 
how one interprets the requirement that the person without rights be “con­
stitutionally incapable of real participation in cooperative social institu­
tions or practices,” this reasoning retains its force if we substitute the for­
eigner, the internal threat, or the terrorist in place of the psychopath. 
Murphy’s reasoning generalizes—or can be generalized—as a way of 
defining who counts as a person, in moral terms, and who does not, as well 
as a way of determining what rests on that distinction.

Nor is this reasoning neatly confined to the moral realm. For his part, 
Murphy distinguishes his moral claims from what the legal and political 
systems actually ought to do with such people.33 Others, however, may see 
less need to draw that distinction. Indeed, Murphy’s moral reasoning has 
striking (even if arguably superficial) similarities with the rhetoric of con­
temporary political discourse. Consider the ways U.S. officials—to take ex­
amples from only one country—use the term terrorist as a way of defining 
a shifting and amorphous group of people characterized by their lack of 
civilization, their inhuman nature, and their bestiality. In the words of Pres­
ident Bush, Vice President Cheney, and other officials, terrorists are “fanat­
ics,” “brutal,” “barbaric,” “evildoers,” “uncivilized,” and “animals.”34 In the 
introduction, I presented examples of political rhetoric in which various 
political and media figures sought to define Arabs, Muslims, or the Middle 
East as fanatical, exotic, and in need of correction. One purpose of this 
rhetoric is precisely to classify terrorists, their supporters, and even larger 
groups as “incapable” of participating properly in the social institutions or 
practices that are central to liberal democracy.

Statements like these do more than provide examples of the Orientalist 
discourse that runs through the war on terror. They also underscore Carl 
Schmitt’s claim that “ [ t] he concept of humanity is an especially useful ideo­
logical instrument of imperialist expansion.” Schmitt explains that implicit 
or explicit monopolizing of the term humanity “probably has certain incal­
culable effects, such as denying the enemy the quality of being human and 
declaring him to be an outlaw of humanity.”35 When translated into an ex­
plicitly political context, Murphy’s reasoning about psychopaths’ moral



88 UNDERSTANDING TORTURE

death and lack of rights supports this deployment of “humanity” by pro­
viding a basis for concluding that others who share the qualities of the psy­
chopath are without rights. Animals, barbarians, psychopaths, and the like 
simply do not have traditional negative rights or political identity in a lib­
eral order.

Finally, no contemporary account of rights is complete without consid­
ering their biopolitical functions and potential. This aspect of rights is eas­
iest to see in the context of positive or welfare rights. Many contemporary 
liberal theorists have gone beyond the idea of rights as restraints on state 
power, so that the liberal ideal of being left alone has morphed into a guar­
antee of basic political status, limits on inequality, and a right to be cared 
for. Indeed, this transformation of the role of liberal rights is a direct re­
sponse to the need for shared social structures that will achieve a future of 
equal rights, even if that future is always receding.

Thus, in his essay “Two Concepts of Liberty,” Isaiah Berlin cautions 
against “positive” conceptions of liberty, but he also quite logically ques­
tions the value of freedom “without adequate conditions for [its] use.”36 Al­
though John Rawls avoids the possibility of positive rights to assistance, he 
plainly admits the importance of economic and social factors to a workable 
definition of liberalism. Indeed, his second principle of justice requires an 
active and extensive government role in regulating forms and degrees of 
economic and social inequality.37 By not only articulating the second prin­
ciple of justice but also making it play an important role in ensuring the 
“fair value” or usefulness of political liberties, Rawls goes a long way toward 
a conception of welfare rights.38

Jeremy Waldron has taken the analysis further, as I noted earlier. Wal­
dron argues that “we are unlikely to sustain any simple division between 
negative and positive rights of the sort that liberals have often tried to work 
with,” in large part because so-called negative rights almost always protect 
“a basic human interest” and, in so doing, generate “waves of duties.”39 Not­
ing that “the liberal idea of rights proclaims the value of high-spirited indi­
viduals leading their lives proudly and independently, on their own terms,” 
Waldron writes that this idea “amounts to the demand that we should or­
ganize our lives together, our use of material resources, and our forms of 
cooperation and exchange, so that such proud and independent lives are 
available for all.”40 Indeed, as Waldron explains, “[rjights to decent subsis­
tence ... are fundamental to our conception of the dignity and the inherent 
claims of men and women, endowed with needs as well as with autonomy, 
in a world that contains the resources that might (if others let them) enable 
them to live.”41

Most recently, Martha Nussbaum has advanced a theory of justice that 
seeks to recognize and incorporate groups, such as the physically or men-
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tally disabled, that are often excluded implicitly or explicitly from tradi­
tional liberal theories of justice and rights. Nussbaum proposes that “a sub­
stantive account of certain abilities and opportunities” should be “the rele­
vant benchmark to use in asking whether a given society has delivered a 
minima] level of justice to its citizens.”42 Among the “capabilities” she lists 
are “life,” “bodily health,” and “bodily integrity.” She goes on to describe 
these capabilities as “one species of a human rights approach.”43

Nussbaum’s account is ambiguous about whether these capabilities 
equate with positive rights. On the one hand, she insists that capability is 
distinct from functioning, so that “[w|here health is concerned,... people 
should be given ample opportunities to lead a healthy lifestyle, but the 
choice should be left up to them.”44 On the other hand, with respect to the 
issues facing disabled people, she insists that “the role of care in a concep­
tion of justice” should be “fundamental.”45 Moreover, she argues that im­
plementing this approach is “a public task, which requires public planning 
and a public use of resources.”46 Nussbaum’s arguments thus accord with 
Waldron’s assertion that the distinction between negative and positive 
rights is unsustainable. But her analysis goes further, to insist that a just so­
ciety requires a distribution of resources that will result in decent care, such 
that everyone will be able as much as possible to participate equally in the 
social and political community. She thus stakes a powerful claim to a liberal 
society in which positive rights are foundational.

Contemporary law makes room for a positive right to be protected, 
cared for, or treated—as my discussion of the Universal Declaration of Hu­
man Rights in chapter 2 makes clear. Article 25 insists, “Everyone has the 
right to ... medical care and social services, and the right to security in the 
event of... sickness, disability, [or] old age.” In the same way, the Interna­
tional Covenant on Economic, Social and Cultural Rights asserts “the right 
of everyone to social security, including social insurance,” and “the right of 
everyone to the enjoyment of the highest attainable standard of physical 
and mental health.” The recent Convention on the Rights of Persons with 
Disabilities makes similar assertions.47 Academic legal commentary in the 
United States tends to support these claims, and there has been some head­
way in European law.48 Positive rights do not have much purchase in U.S. 
constitutional law, but the presence of an entrenched (even if contingent) 
welfare state indicates the extent to which some level of welfare rights exist 
in the United States, and constitutional law offers some protection for the 
interests created by the welfare state.49

In the Kantian world that Murphy sketched in his essay on psychopaths, 
people have rights—including the right to punishment—if they are “nor­
mal.” Precisely because they are not normal, deviants are not entitled to 
these rights. The psychopath thus has forfeited the moral right to a partic-
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In a rational, democratic and progressive society, medicine should not be 
restricted and reactive; it should assume a universal and positive pres­
ence, it should address the totality of pathological tendencies in the com­
munity and correct them through farsighted policies, the law, education 
and specific agencies.50

By now, the biopolitical nature of the positive right to care should be clear. 
Welfare rights quite explicitly reflect Foucault’s claim that modern sover­
eignty takes the form of a power “to ‘make’ live and ‘let’ die.”51 Consider, for 
example, Sheldon Wolin’s observation that the U.S. welfare state has in­
creased the power of the government over—and, indeed, helps to define— 
marginal groups who “are kept suspended between hope and despair but 
not plunged into desperation.” Wolin asks, “[W]hat are the political impli­
cations of humanitarianism, of classifying citizens as needy and of making 
them needful objects of state power?”52

My point is not that there are no differences between torture and such 
things as medical care. But to the extent that we take seriously the idea of 
universal rights, including universal positive or welfare rights to care, treat­
ment, and subsistence, these rights will extend broadly into the entire pop-
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ular kind of intervention in his or her life, an intervention that is designed 
to affirm moral worth. But Murphy recognizes and contemporary theorists 
confirm that the psychopath still gets something from the state, another 
form of intervention that is keyed to his or her moral worth, even if it is 
something less, in moral terms, than the punishment a normal person re­
ceives. Further, as I suggested earlier, these arguments about moral rights 
and duties are not hermetically sealed. They slip easily into the political 
realm (to the extent that we even want to speak of the moral and political as 
separate). Deviants thus not only have moral (even if unequal) rights but 
plainly also have extensive political rights in a modern liberal state. Those 
rights are simply the opposite of negative rights; they are explicitly positive 
rights to treatment and control.

In short, for people who cannot care for themselves in what we would 
call a normal way, contemporary liberal approaches tend to recognize a 
right to be treated, controlled, and detained. This means that welfare rights 
often include a right to be coerced—that is, to be a subject of state violence. 
For people unable to take care of themselves—be they psychopaths or, per­
haps, terrorists—the decent liberal response is rational violence, contain­
ment, and, where possible, treatment.

This right to control and treatment also generalizes to anyone who can­
not fully exercise the more traditional package of rights. Roy Porter ex­
plains,
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As I suggested earlier, the approach to rights I have sketched raises impor­
tant questions, not just about the idea of liberal rights or their functioning 
in particular legal systems, but also about the idea of international human 
rights. If rights simply reduce to the actual ways in which people are treated 
and to their ability to claim meaningful protections and remedies, the in­
ternational law of human rights appears weak. Enforcement structures are 
noticeably lacking, and human rights violations are rampant across the 
globe. So, too, because most of the more specific rules of international law 
are written by people acting on behalf of national governments, those rules 
will serve the goals of those governments, with the result that human rights 
will be protected only within a web of state interests. Brian Tamanaha sug­
gests that “the most powerful states, and less powerful states when it matters 
most to them,. .. disregard international law .. . when they considered it 
necessary for perceived national interest or to preserve the regime in 
power.” He contends that this is particularly true for human rights, which 
have “a largely paper or symbolic presence, at least in those states that reject 
them or respect them least.”53

Still, as many international law scholars are fond of pointing out, most 
nations conform to the norms of international law, including human rights 
law, most of the time. Enforcement and compliance, although often weak, 
nonetheless take place in a variety of ways, such that one can speak mean­
ingfully of international law as a source of norms that national govern­
ments weigh and consider in the course of developing policies. The fact that 
countries so often seek to justify their conduct as consistent with interna­
tional law also suggests the importance of international law. Peter 
Malanczuk explains, “While international law is clearly weaker than munic­
ipal law from the viewpoint of independent enforcement, it still provides 
the external relevant terms of legal reference for the conduct of states in 
their international relations.”5,1 Recent developments in international law— 
such as the creation of the ICTY and the ICC—have made possible the di­
rect and concrete enforcement of some international humanitarian and hu­
man rights norms through such traditional processes as criminal trials. 
International law provides a structure, language, and set of norms for inter­
national relations and for the ways people are treated by their own and by 
other countries. To have any meaning or effectiveness, it also builds on and
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uiation. At that point, rights discourse faces the problem of describing, on 
its own terms, the difference between officially sanctioned care that is 
sometimes violent and painful, and officially sanctioned “torture.”



I 92 UNDERSTANDING TORTURE 

depends on the existence and interests of nation-states and on the citizen­
state relationship.55

Consider, then, the functions of international human rights law. Human 
rights discourse often appears to define rights simultaneously as universal 
and as the ultimate symbol of rational, Western, progressive ideals. Seen in 
the latter way, human rights are also something to be imposed on countries 
assumed to have no awareness or practice of rights—so that there are coun­
tries that by definition understand and respect rights and countries that by 
definition do not. This way of thinking about international human rights 
turns them into a colonial and imperial project. Importantly, moreover, the 
effort to transcend geographic particularity by defining human rights in 
universal terms cannot escape this accusation. As Jordanna Bailkin points 
out, to the extent that human rights discourse claims to be “placeless,” it is 
all the more imperial.56

I am not making a simple claim of cultural relativism. Nor do I want to 
suggest that the West must accept responsibility for imperialism and “make 
amends,” particularly when those amends will likely take the form of fur­
ther intervention and control. Human rights norms are part and parcel of 
modernity and the politics of nation-states throughout the world. Indeed, 
as I noted in chapter 1, one way of thinking about rights is as the canary in 
the coal mine, such that an appearance or increase in rights claims alerts us 
to an expansion of modern state power—although the analogy is limited, 
because rights claims are ultimately part of that expansion, not merely an 
indicator of it. It is also worth remembering that in many countries, human 
rights norms function as much or more as rhetorical devices than as effec­
tive constraints on behavior. Thus, it is sometimes difficult to identify the 
countries in which these norms have the most practical effect. Finally, I am 
not claiming that international human rights are pernicious or hypocriti­
cal. To the contrary, in a world of modern nation-states, rights can help in­
sulate some citizens from some forms of state violence.

My argument, instead, is twofold. First, I want to emphasize the points 
made repeatedly by a host of writers operating from a variety of critical and 
postcolonial perspectives: we cannot pretend that rights discourse and the 
liberal individualism it rests on are neutral, universal, or necessarily sepa­
rate from the experience of modernity or from U.S. and European eco­
nomic and political dominance—whether as a matter of history or of con­
temporary realities. Nor can we say that liberal rights are in fact liberating 
in some objective sense, even for those who have them. To the contrary, lib­
eralism and the idea of rights developed alongside and in dependence on 
colonialism, imperialism, and modern systems of production and trade, 
and they serve the interests of the modern state.57

Second, I want to highlight the way in which international law and in-
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My claim in this chapter is not that we must discard rights discourse. Per­
haps one can reject the utopian and imperial aspects of liberalism and still 
declare oneself a liberal. Some writers might even argue that this is precisely 
the point of most liberal theories, when they are read correctly.61 Certainly 
that is one way of understanding Waldron’s argument about archetypes. 
Many readers—perhaps most—probably believe that liberal rights are, on 
balance, a good thing; that the development of international human rights 
protection is worth the effort; and that the alternatives are not so clearly su­
perior as to justify serious exploration.62

Nonetheless, the fact remains that liberal rights inscribe people into state

The U.S. government has used human rights as a key tool of its claims to 
exceptionality, while European governments have incorporated them 
into racialized demarcations of liberal democracy from non-Western 
barbarian or totalitarian rule all through the latter half of the twentieth 
century and into the twenty-first century.59

Along the same lines, chapter 2 noted how European human rights law 
tends to efface stale responsibility for torture, while chapter 3 discussed the 
complex relationship between rights and state violence in U.S. constitu­
tional discourse. The next chapter will describe how British concerns about 
compliance with the European Convention on Human Rights provided a 
justification for continued torture of Kikuyu prisoners.

Human rights concerns also support the war on terror. Amy Farrell and 
Patrice McDermott have described how the goal of “liberating” Afghan and 
Iraqi women became a justification for the U.S. invasion of both countries. 
Tarik Kochi has explained the ways in which foundational assumptions of 
contemporary international law continually license violence in the name of 
promoting peace and protecting universal human rights, even as, “for those 
who must face and suffer from this violence, a war in the name of human­
ity might appear, more accurately, as terror in the name of human rights.”60
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ternational human rights discourse serve to license state violence. An oft- 
cited example is the fact that the laws of war—including international hu­
manitarian law—justify state violence even as they struggle to place limits 
on it.58 Another example comes from chapter 1, which closed with a refer­
ence to a U.N. Security Council resolution requiring states to increase 
counterterror activities. Inderpal Grewal extends the point implicit in these 
examples.
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power as citizens or individuals whose critical political characteristic is the 
possession of rights. Where rights are wanting, people are at the mercy of 
the state. Where people have rights, they must exercise and assert them 
within the mechanisms of state power. As I pointed out in chapter 3, the 
most appropriate way to exercise rights in a liberal state is sometimes by 
waiving them or remaining ignorant of them. The law of international hu­
man rights, by expanding the network of obligations, further places people 
under the protection and control of the states in which they live and at risk 
of violence in the name of their rights.

Seen in this way, one must consider how far apart contemporary liberal 
theory is from more critical approaches to rights and the liberal state. While 
many liberal theorists claim that opposition to cruelty is foundational to 
liberalism and moral leadership, Lisa Silverman notes that this opposition 
sometimes takes the form of self-indulgent pity and sentimentality. Karen 
Halttunen demonstrates how the creation of the concept “sadism” is tightly 
integrated with the rise of a humanitarian sensibility. Giorgio Agamben 
controversially suggests that “[ t]he ‘imploring eyes’ of the Rwandan child, 
whose photograph is shown to obtain money but who ‘is now becoming 
more and more difficult to find alive,’ may well be the most telling contem­
porary cipher of the bare life that humanitarian organizations, in perfect 
symmetry with state power, need.”63

With respect to the definition of the liberal rights-holder, Stephen 
Holmes stresses the importance of the abstracted individual and the need 
to exclude some issues from the political sphere. Contrast Carl Schmitt’s 
contention that “[i]n the domain of the political, people do not face each 
other as abstractions, but as politically interested and politically deter­
mined persons, as citizens, governors or governed, politically allied or op­
ponents.” Schmitt’s point is that ultimately these specific interests will 
emerge in some forum, so that the insistence on a political realm of abstract 
rights, equality, and narrowly focused debate means that “political equality 
will be devalued to the extent that it approximates absolute human equal­
ity.” He explains,

Substantive inequalities would in no way disappear from the world and 
the state; they would shift into another sphere, perhaps separated from 
the political and concentrated in the economic.... Under conditions of 
superficial political equality, another sphere in which substantial in­
equalities prevail (today, for example, the economic sphere) will domi­
nate politics.64

In fact, such liberal theorists as Holmes, Rawls, and Michael Walzer have 
recognized and sought to grapple with this problem, particularly with the
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limits of rights discourse for dealing with issues of distributive justice in a 
liberal society.65 Meanwhile, of course, even the most casual observer of 
American politics realizes that the economic realm exerts an enormous 
amount of influence on the political.

Consider, too, the emphasis that Holmes and Raz place on the impor­
tance of rights to the state itself and on the role of the state in shaping the 
understanding and experience of autonomy, as well as the concern Nuss­
baum and Waldron express for positive rights. These ideas overlap with— 
although they are by no means the equivalent of—Foucault’s idea of 
biopolitics, in which government regulation and disciplinary networks 
combine to produce not only “a system of rights that were egalitarian in 
principle,” in which “the will of all [could) form the fundamental authority 
of sovereignty,” but also a social structure that “provide[s], at the base, a 
guarantee of the submission of forces and bodies.”65 The implications of 
these ideas are not so different from Agamben’s claim that “the spaces, the 
liberties, and the rights won by individuals in their conflicts with central 
powers always simultaneously prepared a tacit but increasing inscription of 
individual’s lives within the state order.”67 Similarly, Holmes’s assertion that 
a violation of individual rights is also defiance of the liberal state resonates 
with Ruth Miller’s description of the ways in which modern states interpret 
crime—particularly crimes against bodily integrity—as invasions of na­
tional borders as much as bodily borders.68 I am claiming, in other words, 
that as contemporary liberal theory accommodates itself to the realities of 
the biopolitical state, the differences between these ostensibly disparate ap­
proaches to modernity begin to seem like issues of emphasis only.

Finally and perhaps most critically in the context of this book, when 
Murphy develops the idea that psychopaths are moral animals without 
rights—so that “[w]e can act wrongly with respect to them, but they cannot 
be wronged. They can be injured, but they can be done no moral injury”— 
his application of Kant prefigures Agamben’s analysis of “the politicization 
of bare life as such” and, in particular, Agamben’s identification of the homo 
sacer, “who may be killed and yet not sacrificed,” as central to modern poli­
tics.69 That analysis dovetails, of course, with Schmitt’s point about the ways 
in which the term humanity functions to deny the humanity and rights of 
one’s enemies. Here, liberal and critical theory converge descriptively to 
create and recognize, respectively, categories of people—exemplified but 
not exhausted by the categories of terrorist “animals” and so-called ghost 
detainees—who stand in an exceptional state that renders them vulnerable 
to injury, including torture or death, even as the infliction of injury is itself 
not culpable.

To conclude, my discussion in the previous chapters of the international, 
European, and U.S. law of torture reflects my concern about tensions in the
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nature of rights and within legal structures that purportedly exist to control 
state violence. My discussion of the ways in which modern states continue 
to practice torture—which immediately follows—will demonstrate how 
these tensions play out on the bodies of people subjected to state violence. 
This chapter interrupts and therefore highlights these tensions. It also goes 
a step further to suggest that the operation of rights does not reflect ten­
sions between theory and practice or between liberal theory and state 
power and that, rather, the control over people’s lives exercised by the mod­
ern state—including sometimes violent domination—is consistent with 
and perhaps even the fulfillment of rights discourse and liberal ideology.
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CHAPTER FIVE

This chapter surveys episodes in the modern use of torture by countries in 
Europe, as well as by Canada and Israel. By using the word modern, I am 
suggesting that this chapter will discuss relatively recent uses of torture (for 
the most part, since World War II), as well as that the countries I am dis­
cussing define themselves as progressive, developed, and bureaucratic. 
These states define their relationships with their citizens and residents 
through such things as individual rights, voting, and the provision of wel­
fare benefits. Each country is a signatory to the Convention against Torture 
and the 1CCPR, and the European countries are signatories to the European 
Convention on Human Rights and the European Convention for the Pre­
vention of Torture. Each has thus committed itself to respect human rights 
without regard for such things as ethnicity or citizenship.

My goal here is threefold. First, by weaving together examples of the fre­
quent use of torture or related forms of abuse by each country and the will­
ingness by some countries to send people to near-certain abuse in other 
countries, I provide support for my claim that torture is not a form of aber­
rational conduct in democratic societies but is instead pervasive. I do not 
provide a complete account of how liberal democracies have used torture in 
recent decades.1 Nor do I engage much in this chapter with other forms of 
state violence that serve similar goals as those served by torture. For exam­
ple, my discussion of Northern Ireland largely centers on the use of the so- 
called five techniques in 1971 and not on the larger patterns of violence that 
characterized the maintenance of British rule there. Similarly, when I dis­
cuss Israel, I will concentrate on the interrogation of people suspected of 
terrorism and not on the other forms of coercion and violence that the gov­
ernment has employed over the years. The ease with which my accounts can 
be supplemented and expanded by numerous media stories, human rights 
reports, and scholarly studies not only confirms the pervasiveness of state 
violence—including torture—in modern democracies but also suggests 
that it may be essential to them. Second, my consideration of each county 
will allow me to isolate strands of reasoning that are common to all of
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them—in particular, forms of racism and colonialism; concern about law; 
and ideas of emergency, exception, and necessity.2 These common themes 
provide support or explanation for acts that many would maintain are con­
trary to the moral underpinnings of liberal, democratic societies. Third, for 
several of these countries, my narrative will include some of their actions in 
the contemporary war on terror. These actions further underscore the fact 
that torture in modern democracies, while arguably commonplace, is also 
hidden and therefore almost always capable of being characterized or ex­
plained as exceptional.

The case of France is particularly interesting for the strong parallels be­
tween the French approach to torture in Algeria and the U.S. approach to 
torture after September 11, 2001. My focus is on French torture in a colonial 
context, but torture has also been part of twentieth-century French polic­
ing. Thus, Darius Rejali notes that “[i]n Vietnam in the 1920s, as in France, 
police sweated and beat criminals during interrogation.”3 French police 
used torture, including water and electricity, in at least six cases in 1947 and 
1948.4 The 1999 Selmouni case was cited as a central example in chapter 2. 
French officials’ use of torture against political prisoners in Algeria and 
Vietnam before and after World War il thus reflects both the imperial con­
text of torture and a more general attitude toward using violence to main­
tain order.

During the struggle to maintain control of the French colony in South­
east Asia in the late 1940s and early 1950s, French forces developed coun­
terinsurgency techniques that included the use of torture to obtain infor­
mation, and they encouraged their allies among the Vietnamese to do the 
same. General Jacques Massu claimed that torture was used only by the 
Vietnamese themselves, who supposedly employed “ancient methods prac­
ticed among them.” Douglas Porch demonstrates, however, that the “fairly 
typical pattern” of coercive interrogation during the French war in Vietnam 
involved small groups of French and Vietnamese forces, although it is pos­
sible that French troops supervised or encouraged their Vietnamese col­
leagues to lake the lead in inflicting abuse.5 If so, France followed a practice 
that, as we will see, the British also employed: allow or encourage abuse by 
“natives” on other natives, and so retain the ability of colonial officials to 
deny responsibility for deplorable but allegedly “traditional” methods of 
treating prisoners. The existence of such timeless practices among the col­
onized people ensures that they alone bear the blame for these practices and



Torture in Modern Democracies o«-> 99

also becomes an argument that they remain uncivilized and thus in need of 
continued colonization—indeed, even in need of violent correction.

By 1954> when the insurgency in Algeria began, General Massu and other 
French military personnel were trained and prepared to apply their Viet­
nam experiences to the effort to suppress the Front de Liberation National 
(FLN).6 Police in Algeria were also able to draw on similar methods of 
abuse.7 On April 3,1955, the French National Assembly declared a state of 
emergency in Algeria and gave the government “special powers” to under­
take “any exceptional measure required by the circumstances with a view to 
the reestablishment of order.” By the time the state of emergency was de­
clared, the government already had access to a report, discussed shortly, 
that substantiated early complaints about the use of torture. Thus, as Rita 
Maran points out, they could reasonably have anticipated that the legisla­
tion would only accelerate the use of abusive tactics. Article 16 of the Con­
stitution of the Fifth Republic, which was adopted in 1958 as the conflict still 
raged and in full awareness of the excesses already committed by French 
forces, set the conditions for normalizing the state of emergency that had 
already been legislated under the Fourth Republic.

Where the institutions of the Republic, the independence of the Nation, 
the integrity of its territory or the fulfillment of its international com­
mitments are under serious and immediate threat, and where the proper 
functioning of the constitutional public authorities is interrupted, the 
President of the Republic shall take the measures required by these cir­
cumstances, after formally consulting the Prime Minister, the Speakers of 
the houses and the Constitutional Council.8

Throughout this period, French police and military forces sought to 
gather information, intimidate the non-European majority, and defeat the 
FLN by detaining large numbers of Algerians (one estimate claims that 40 
percent of the men in the Casbah in Algiers were detained) and freely em­
ploying torture on them, most famously during the Battle of Algiers. The 
specific tactics included beatings, electric shock, submerging suspects in wa­
ter, and prolonged standing. French forces also freely killed Algerians who 
may or may not have aided the FLN (which, of course, was waging its own 
violent campaign that included the targeting of French “civilians” of all 
ages), and they engaged in “indiscriminate bombing of villages in rebel-con­
trolled areas and ... resettlement of populations in French camps.” Porch re­
ports that “[a]lmost 4,000 people in French custody ‘disappeared,’” and 
General Paul Aussaresses appears to accept that 24,000 were arrested or de­
tained and that more then 3,000 “were missing.” Importantly, the mistreat­
ment of Algerians, specifically including torture, was not the spontaneous
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decision of forces on the ground. Instead, it was approved by commanding 
officers and—according to some commentators and participants—reflected 
a higher-level policy decision to use any means necessary to end the conflict. 
Nor was torture confined to the Algerian departements; French police also 
tortured Algerians in other parts of France. Torture, in short, was not an iso­
lated phenomenon. It was part of an overall strategy to intimidate, domi­
nate, and control not only the FLN but the entire non-European population 
of Algeria. Many French officers maintained that the strategy worked in the 
sense that suspects provided information, although charting the overall im­
pact of torture on the war effort is far more complex.9

In a careful analysis, Darius Rejali agrees that torture sometimes resulted 
in useful information, but he also demonstrates that it produced false pos­
itives far more often.10 As for the impact of torture on the Battle of Algiers, 
he suggests that the policy of mass arrests (which “create[d| a general feel­
ing of terror”), selective violence against suspected FLN operatives, and an 
informant system were chiefly responsibly for the victory.11 To the extent 
that torture played a role, it was largely as an “indispensable ... method of 
intimidation”—that is, as ‘“a political form of violence’” that reinforced 
French power.12 Yet torture did not destroy the FLN, and it almost certainly 
helped turn large numbers of Algerians against French rule.13

Just as significant as the widespread implementation of the torture pol­
icy was the response of the French political and intellectual establishment. 
Some officials and public figures deplored the use of torture and other 
abuses, but the overall reaction was mixed.H Although torture was a policy 
established by commanders and implemented by soldiers at all ranks, few 
were ever brought to trial or convicted of any crime. High-ranking politi­
cians in the Fourth Republic—such as Francois Mitterand, minister of the 
interior—predictably condemned the use of torture, but their response to 
early allegations that it had in fact been used was simply to call for an in­
vestigation.

The result was the Wuillame Report of March 1955, which found that the 
allegations of police abuse in Algeria were essentially correct. Significantly, 
the report largely avoided the word torture and instead employed eu­
phemisms for techniques it characterized as “old-established practice” that 
“in normal times” were only used “on persons against whom there is a con­
siderable weight of evidence of guilt.” Torture was thus part of the ordinary 
apparatus of colonial oppression in Algeria and was expanded during the 
struggle against the FLN. The report also found that the results obtained 
through these methods were “magnificent,” and it therefore declined to 
“cast aspersions on a body of civil servants who can, in their defense, point 
to so many acts of devotion to duty, even heroism.” The report did, how­
ever, suggest a more controlled use of “special procedures.” It apparently
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served its purpose simply through the fact of being prepared, and the 
officials who ordered its preparation took no action in response to it.15

Other official responses to the use of torture were equivocal. In 1958, near 
the end of the Fourth Republic, Michel Debre, then a senator and soon to 
be de Gaulle’s minister of justice, admitted, “There is torture in Algeria.” 
But he explained that it occurred “because we have no State.” “When we 
have a Slate again,” he argued, “things will change.” For Debre, in other 
words, torture could be explained away or minimized by linking it to a con­
dition of statelessness in France or perhaps even to a state of nature, which 
Algeria, as a colonized space, already was by definition.16 Yet the claim of 
statelessness is odd, because the trappings of state power—particularly the 
military and police—continued to function even if there was “no State” in 
some formal or political sense. What Debr£ might perhaps have meant is 
that there was no politically legitimate legal authority to manage the de­
ployment of state violence. If that is so, the problem he was attempting to 
articulate was not that the state had disappeared; rather, to paraphrase Carl 
Schmitt, the state remained, but the law had receded.17 Put simply, the 
problem that produced torture was, for Debr£, the declared state of excep­
tion that had displaced the experience of normal political authority. Yet this 
statement risks being disingenuous, because the state of exception would 
soon be incorporated into the new constitution that would produce the 
government he was about to join. In a state partially constituted by a state 
of exception, what exactly would change?

De Gaulle’s minister of information, Andr£ Malreaux, similarly admit­
ted that torture had been part of the conflict in Algeria, when he asserted a 
short time later, “No act of torture has been produced ... since the visit to 
Algiers of General de Gaulle.” Again, a political rupture was taking place, 
which, for Malreaux, meant that the sins of the old regime would die with 
it. By i960, de Gaulle was able to assert breezily, “The French Army is carry­
ing out in Algeria what France expects of it,” and he made clear that the sit­
uation in Algeria was simply one of many issues facing the government. 
Throughout this period, abuse of Algerians continued.18 In short, the 
conflict and the violent treatment of Algerians that was integral to it was 
entirely normalized and had become just another issue to be managed 
pragmatically in the new political order.

Rita Maran’s study of the French social and political response to the use 
of torture in Algeria is invaluable for the way in which she situates that re­
sponse within a larger picture of French culture. According to Maran, the 
torture of Algerians reflected what seems, at first, a perverse fulfillment of 
the mission civilisatrice. Algeria was technically part of metropolitan

-as Mitterand said in 1954, 
“Algeria is France.” But it was also a colony, and the majority of its popula-
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tion, although citizens, had little meaningful opportunity to participate in 
French rule. Thus, the application of the mission civilisatrice to Algeria—si­
multaneously France and a colony of France—was particularly interesting. 
Maran explains,

Within the notion of the civilizing mission are simultaneously contradic­
tory and symbiotic meanings. One reflects prevailing colonialist attitudes 
of the era in which the civilizing mission came into usage, of superiority 
and inferiority of certain categories of human beings. Another reflects 
the self-perception of France as a culture exceptionally well-endowed 
with an understanding of rights that derived from the works of French 
enlightenment philosophers. . . . The further assumption was that 
France—by virtue of its status as an enlightened civilization—had a duty 
to disseminate these concepts safely.

She goes on to suggest that this ideal of France as the purveyor of enlight­
enment was easily able to coexist with torture, because torture became a 
necessary tactic in the struggle to preserve enlightenment values and 
French citizenship against foreign pollution. In this way, national values be­
came identified with a larger but more amorphous set of Western and 
Christian values to be defended against “[tjheir Muslim opponents . . . 
whether Islamic or Communist,” and the need to hold the line on behalf of 
the West justified harsh tactics in the service of that greater good.19

One might also add, as Mark Sanders has written, that “any ‘civilizing 
mission’ is constantly at odds with a compulsion, irreducible to mere in­
strumentality, to limit the access of specific populations or subpopulations 
to it.” Among other things, access is limited by violence, by what Anupama 
Rao describes as “the cultures of terror [that] were essential to the task of 
colonial governance.” As she explains, “The colonial state often understood 
itself as struggling to institute a neutral and rational ‘rule of law’ in a situa­
tion where ruling over the racially inferior and culturally backward often 
demanded the imposition of forms of physical and symbolic violence.”20 
Seen in this way, the violent campaign to destroy Algerian nationalism and 
maintain French rule ably reflected both aspects of the mission civilisatrice.

These ideas also fed a sense of grievance on the part of French forces. Be­
cause they represented civilization, they perceived themselves as unable to 
respond in kind to the atrocities committed by an enemy that was unfamil­
iar and inscrutable; their hands were “tied behind their backs.” Torture was 
a way of leveling the playing field; it made possible the gathering of infor­
mation that would allow a targeted response to indiscriminate terrorist 
atrocities. Perhaps more important, it was always, by definition, a response 
to worse practices on the other side. As General Aussaresses put it, “the use 
of this kind of violence, which is unacceptable under normal circum-
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stances, could become inevitable in a situation that clearly defied every 
rule”—that is, where the opponent does not play by civilized rules. Some 
participants, such as Aussaresses’s commanding officer, General Massu, also 
contended that the use of torture was carefully managed, not indiscrimi­
nate, and that the enemy exaggerated its use for propaganda purposes. Less 
self-interested commentators have concluded that “(t]he groundswell of 
antigovernment feeling in France that destroyed the Fourth Republic can in 
large part be directly attributed to the unrestrained, government-con­
doned, illegal acts of the French Army.”21 In other words, the widely publi­
cized practices of the army revealed the violence that had always been nec­
essary to colonialism, including in Algeria, and they upset the balancing act 
that comprised the mission civilisatrice, with the result that a large segment 
of “public opinion” demanded a different or at least less visible course.

The ideals of the mission civilisatrice also supported other efforts to jus­
tify the use of torture. In addition to such things as the Wuillame Report 
and the arguments of military personnel, media sources, such as Le Figaro, 
sought to explain away the use of torture by suggesting that the allegations 
were overblown and that, in any event, one could not expect strict adher­
ence to legalities during such a conflict. One had, instead, to keep one’s eye 
on the larger goal of“defend[ing] ... high civilizing values against a blazing 
fire of barbarism.”22

Even for many of those who opposed the use of torture, the reason was 
as much because they believed it contradicted French values and the coun­
try’s “role as bearer of civilization and culture” as because of the harm it 
caused. The underlying fact of colonialism was accepted as reflecting “the 
fundamental benevolence and superiority of the French spirit and France’s 
role in the world as a disseminator of civilization.”23 The solution, in other 
words, was to maintain France’s position without torture.

These responses to detention, abuse, torture, summary execution, and 
other practices continue to resonate in France. As Vivian Curran has docu­
mented, France’s Court of Cassation has defined the concept of the crime 
against humanity in a way that prevents French defendants from “being 
deemed to have committed crimes against humanity in Algeria in the name 
of France.” President Chirac rejected calls to apologize for France’s use of 
torture or even to admit that it took place. Referring to conduct that “may 
have been carried out,” he insisted that he would “do nothing to detract 
from the honour of those French soldiers” who fought in Algeria. Accord­
ing to Curran, there is “a small minority in France today that believes 
France’s war in Algeria had legitimate and just goals, and refuses to yield the 
entire terrain of victimhood to Arab Algerians.”24

Since the war in Algeria, France has been involved in periodic charges 
before the European Court of Human Rights (e.g., those in the Selmouni



»

I

The United Kingdom

104 UNDERSTANDING TORTURE

case) and has cooperated with Spain and the United States in efforts to 
combat terrorism.25 Beginning in the 1980s, France extradited, deported, or 
expelled significant numbers of Basque militants and refugees to Spain. In 
1986, Amnesty International criticized France for taking these actions, be­
cause France had reason to know that the people sent back to Spain might 
be tortured and because officials had acted without obtaining assurances 
that there would be no torture. The U.N. Committee against Torture raised 
similar concerns in 1998 about “[t|he practice whereby the police hand over 
individuals to their counterparts in another country, despite the fact that a 
French court has declared such practices to be illegal.”26 As my discussion of 
Spain will indicate, these charges and concerns were warranted.

Current French law gives enormous powers to law enforcement officials, 
and these officials have relied heavily on “preemptive arrests, ethnic 
profiling, and an efficient domestic intelligence-gathering network.” French 
officials have also cooperated extensively with the CIA in the apprehension, 
rendition, and interrogation of suspected terrorists. French investigators 
visited Guantanamo Bay Naval Base to obtain information about detainees 
with French connections, and the French government detained a large 
number of suspects after the terrorist attacks of September 11, 2001, often in 
cooperation with the CIA. Although I am not aware of evidence that sug­
gests that these detainees were abused in French custody or sent to third 
countries for abuse, the fact that the French government was willing to take 
advantage of information extracted at Guantanamo suggests that it is not 
squeamish about the manner in which terrorism suspects are treated. In­
deed, such cases as Selmouni suggest that mistreatment of suspected terror­
ists by the French government would not be a shock.27

The abuse of suspected Irish Republican Army (IRA) militants by British 
troops and the Royal Ulster Constabulary has been widely discussed among 
legal academics. Far less attention has been paid to a larger pattern of abu­
sive treatment and torture on the part of British colonial authorities in the 
twentieth century. For example, the “five techniques” that were at issue in 
the Ireland v. United Kingdom case before the European Court of Human 
Rights—wall-standing for hours, hooding, continuous loud and hissing 
noise, sleep deprivation, and restricted food and water—were not innova­
tions developed specifically for that conflict. The five techniques were 
among the methods (others included beating, flogging, electricity, and hot 
eggs) used “by the British authorities to cope with situations involving in­
ternal security problems”—that is, unruly colonial subjects—“in Palestine,
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Malaya, Kenya, Cyprus, British Cameroon, Brunei, British Guiana, Aden, 
Borneo/Malaysia, and the Persian Gulf.” They were “standard procedures 
authorized by the Joint Directive on Military Interrogation in Internal Se­
curity Operations Overseas.” The joint directive, in turn, used the idea of a 
state of emergency as a rationale for these methods: “Persons arrested or de­
tained during Internal Security operations or in near emergency are likely 
to be valuable sources of intelligence. They may be the only sources of in­
telligence at a time when it is urgently required.”28

Notably, the emergencies during which these methods were used often 
had a legal basis. During the 1950s, the British government frequently filed 
official derogations from the European Convention on Human Rights when 
it faced colonial difficulties.29 What distinguished the deployment of the five 
techniques during the emergency in Northern Ireland may simply be the use 
of these practices against colonized subjects who were also Europeans.

The use of torture as an integral part of British colonialism became pub­
lic as early as 1855, with the Report of the Commissioners for the Investigation 
of the Alleged Cases of Torture in the Madras Presidency. That report, in Anu- 
pama Rao’s words, “drew attention to torture as a structural problem of 
policing, rather than an aberrant and extraordinary instance.” Yet the report 
was not an inquiry into the practices of British officials in India. Instead, it 
was an expose of the actions of the native police whom they oversaw. Tor­
ture in the colonial setting was outsourced to the local population, who 
comprised the bulk of the police forces, which allowed colonial authorities 
to dismiss any abuses, no matter how common, as aberrational in a differ­
ent sense—as a persistent native practice that departed from civilized 
British norms. Indeed, the report ultimately blamed most of the torture on 
the traditional practices of the police and distinguished those practices 
from “the upright morality of their British superiors.” According to the re­
port, disgust at the use of torture was not directed at the British rulers; 
rather “the whole cry of the people ... is to save them from the cruelties of 
their fellow Natives.”30

The systematic use of torture in India became associated with other dis­
agreeable traditional practices that had to be eradicated to achieve the soci­
etal reform and imposition of a homogenous rule of law that characterized 
the colonial project. In this way, as Rao observes, “it was the presence of na­
tive policemen, rather than the role of the police in a colonial regime, that 
came to be problematized.” For their part, colonial authorities were simul­
taneously able to deny responsibility for torture and other abuses, rely on 
the confessions that torture produced, and present themselves as protectors 
and reformers who saved the local population from its own malefactors. In­
deed, the 1855 report became a justification for a more intrusive colonial 
regime that would—it was claimed—result in reform of the police and the
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a Police Force with a very small Indian leadership and a subordinate 
body, which had been studiously trained in the use of brute force and in 
which extortion, corruption and malpractices had been tolerated with a 
callous indifference to the welfare and the dignity of the Indian citizen 
and had been allowed to acquire the sanctity of a tradition.

The principle of European supervision over Indian subordinates also 
served a rhetorical function, that of associating the former with an 
avowedly transcendent, rule-governed public legality, through which the 
oriental excesses of the latter were monitored. The issue of torture in rev­
enue and police work provided one such ideological terrain for claims to 
be protecting Indians against despotic native functionaries.

Rao’s assessment of the report and of the way in which British administra­
tors managed other complaints about torture—that they are examples of 
“discourses of improvement [that] masked the attempts to impose more 
coercive forms of rule over citizen-subjects”—thus appears accurate.31

I want to stress as well that the debate over torture in colonial India 
reflects two important themes of this book. One theme is that modern 
states “outsource” torture to local subordinates, thus maintaining the abil­
ity simultaneously to use torture, deny responsibility for it, and affirm the 
superiority of the civilized world. The second is that this dynamic of de­
nial of and reliance on torture is central not just to the colonial project but 
also to the more general modern project of defining citizens and their re­
lationship to the state. The creation of a colonial rule of law in India re­
quired defining the native population, discovering its traditional prac­
tices, and then managing that population partly through the criminal law, 
which, in turn, comprised a shifting mix of traditional and colonial ele­
ments. The goal, as Singha observes, was to create “an equal abstract and 
universal subject” whose actions had consequences for and infringed on 
the rights not just of other individuals but of the public as a whole. In the 
context of the criminal law, achieving this goal meant “reorder[ing| the 
identity of the offender in a more uniform and standardized way as the 
object of punishment.”32

Let us move now from the relatively early days of the British Empire to 
its waning years. When it capitulated to the independence movement in In­
dia, Britain left behind, according to Anandswarup Gupta,
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criminal law. Radhika Singha suggests that the question of torture was 
merely one area in which this dynamic played out.

Britain’s withdrawal from India was not accomplished in an orderly or 
peaceful way. Beginning in the early 1930s, the government enacted and in-
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voked a series of “emergency” laws that empowered police and soldiers to 
use violence to suppress the independence movement. During five months 
in 1942 alone, “|a|bout 60,000 people were arrested. 52,000 were convicted 
by Special, Ordinary, and Military Courts, 18,000 were detained without 
trial and 940 were killed and 1,941 injured in actions by the police and 
troops.”33 The years leading up to independence, in short, were exceptional 
as a matter of law, yet at the same time, the forces of law and order em­
ployed methods that were different, if at all, only in degree from their nor­
mal training and repertoire.

At the time Britain was relinquishing its colonial authority in India, it 
was also occupying portions of Germany after the allied victory in World 
War II. British forces set up camps and other facilities or used former con­
centration camps to house more than two million German prisoners, 
whether former members of the armed forces or suspicious civilians. Con­
ditions in many of the camps were appalling, and in at least a few cases, 
British forces mistreated and even tortured the people under their control. 
They also made wide use of the death penalty, often without any meaning­
ful review of sentences and with no effort to achieve consistency across 
cases. Further, military intelligence officials operated a special facility in 
London at which they interrogated large numbers of German prisoners. 
The interrogations were often coercive. Many of the prisoners were “sys­
tematically beaten, deprived of sleep, forced to stand still for more than 24 
hours at a time and threatened with execution or unnecessary surgery.” 
Others were “starved and subjected to extremes of temperature in specially 
built showers,” while others “later complained that they have been threat­
ened with electric shock torture or menaced by interrogators brandishing 
red hot pokers.”34

A few years later, the use of torture by British colonial officials expanded 
in Kenya. Caroline Elkins notes, “White racial supremacy in Kenya had long 
manifested itself in various kinds of primitive settler justice, including pub­
lic floggings, beating deaths, and summary executions.” These and other 
practices became systematic in response to the Mau Mau uprising in the 
early 1950s—at roughly the same time that France was using torture in an 
effort to suppress Algerian nationalism. According to official documents, 
British forces established detention camps for “the rebellious Kikuyu ... to 
civilize them.” “Behind the barbed wire,” writes Elkins, “colonial officials 
were reportedly giving the detainees civics courses and home-craft classes; 
they were teaching the insurgents how to be good citizens and thus become 
capable of running Kenya sometime in the future.” In fact, the camps were 
locations of brutality and terror into which nearly one and a half million 
people were crowded, with families often separated, and where torture and 
summary execution were part of the normal routine.35
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Critically, in October 1952, before the camps could be established or 
other steps taken, British officials declared a state of emergency in Kenya. 
They did not lift it until i960. During the emergency, British forces pushed 
well over half of the Kikuyu population into overflowing transit and deten­
tion camps, in which sanitation was almost nonexistent, diseases multi­
plied, and deaths were common. They also implemented forced labor; tried 
suspected Mau Mau adherents in emergency courts (which cut procedural 
corners and freely handed down death sentences); indulged in summary 
executions; massacred groups of Kikuyu; and made torture into a pervasive, 
routine practice.36

The project of transferring the entire Kikuyu population into camps was 
known as “the pipeline” and consisted of attempting to obtain information, 
separating out the “bad” natives from the rest, and “rehabilitating” them. 
This task overwhelmed the colonial bureaucracy, and brutal force became 
the currency of the regime. Part of the pipeline process was “screening,” 
which initially took place as people were sorted in the camps. Screening, it 
turns out, was often a euphemism for torture. David Anderson writes that 
“some ‘screening teams’... were renowned for physical violence to extract 
confession, and in some places this certainly amounted to institutionalized 
torture.” Court records also disclose “frequent allegations of beatings and 
worse.”37

Elkins collected numerous mutually supportive accounts of prolonged 
and severe beatings, being bound to a chair and beaten or burned with cig­
arettes, electric shock, shoving objects (e.g., “[b|ottles (often broken), gun 
barrels, knives, snakes, vermin, and hot eggs”) into men’s rectums and 
women’s vaginas, skin searing, castration, squeezing breasts and testicles 
with pliers, dragging people behind cars, and rape. Inevitably, these prac­
tices generalized beyond the initial screening process and became part of 
the repertoire of camp administration and discipline. Torture was some­
times carried out in public, before other Kikuyu who had been or were soon 
to be detained. It thus became a spectacle of domination and terror. Quasi­
independent settler groups also set up their own screening centers—known 
to and “tacitly approved” by official authorities—at which similar practices 
took place.38 Becoming civilized was thus a process—or perhaps more pre­
cisely a violent ritual—that worked on the body as well as the mind or 
spirit, and in it, failure was fatal.

None of these routine, violent practices were admitted by the British 
government, which insisted to the British public and the wider world that 
any abuses were aberrations and would be investigated. They also reminded 
their audience of the brutality of the Mau Mau, thus invoking the standard 
argument about the savage colonized “other” as support for practices that
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were equally or more savage, even if also rationalized in the context of a 
colonial bureaucracy. Insisting on the use of force as a necessary response to 
the other side’s brutality also dovetailed with the legal regime created by the 
state of emergency. As one interrogator put it, “I did not believe in obtain­
ing information under threat of violence, although there are cases where 
such methods are necessary, such as in an emergency.” Few British officials 
were ever disciplined for these abuses—most of which had been approved 
by their superiors at least in outline—and the governor explained he did 
not want to undermine morale by prosecuting those who went too far.39

International law also played a role in the British government’s policies. 
Officials were only too aware of the constraints created by the recently 
adopted European Convention on Human Rights. The government in­
voked the derogation clause of Article 15 and, of course, never admitted to 
the torture and inhuman or degrading treatment that was nonderogable 
under the convention. Yet the government worried that keeping so many 
people detained for so long would lead to questions about its compliance 
with the convention, especially once the emergency seemed to be nearing 
an end. The Mau Mau uprising included an oath-taking procedure, and 
those who took the oath were bound not to reveal it. Much of the “rehabil­
itation” process in the camps turned, therefore, on forcing people to confess 
the oath, both to break them psychologically and to make them vulnerable 
to Mau Mau reprisals and thus force them to accept British “protection.” 
(By forcing confessions from nearly everyone, the British also defined “in­
nocent” Kikuyu as Mau Mau adherents in need of rehabilitation and en­
sured that the identity of “trustworthy” natives might depend precisely on 
the experience of being tortured.)

As the end of the emergency neared, in short, the Kikuyu who remained 
in the camps obtained rights against the British government under the con­
vention—rights that might soon be protected from suspension. The gov­
ernment thus insisted on more confessions, so that the remaining detainees 
could be processed through the pipeline. The predictable result was an in­
crease in the intensity of torture and other abuse.40 The constraints of in­
ternational law and the rights held under it by the Kikuyu thus played a 
double role in the conflict. The government was unwilling to flout the law 
too blatantly for too long, and it worried that the patience of the interna­
tional community might soon come to an end, so it placed temporal limits 
on the use of camps. Yet at the same time, the constraints of international 
law played a causal role in the increased use of brutality to force “confes­
sions” from the remaining detainees. One way of describing this dynamic is 
as a perverse and cynical misuse of international norms by the British gov­
ernment. But this episode also reveals concretely how international human
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rights norms can have a more complex and troubling, though also entirely 
foreseeable, relationship to state violence, along the lines I suggested in 
chapter 4.

Soon thereafter, the use of coercion by British forces during interroga­
tion of suspected insurgents in Cyprus played a role in the Greek govern­
ment’s decision to file suit against the United Kingdom before the European 
Commission of Human Rights. Among the claims were detailed allegations 
that British forces subjected 51 Cypriots to “torture or maltreatment.”'" The 
litigation ended before the commission could issue a decision on torture, as 
part of the political settlement of Cyprus’s status."12 Nonetheless, the case 
documented that abuse continued to have a place in the British approach to 
resisting anticolonial movements.

Let us return now to the five techniques and other practices used in 
Northern Ireland. In August 1971, in response to several months of IRA vi­
olence, the British government adopted a policy of “internment”—that is, 
the arrest and detention of people known or suspected to be associated with 
the IRA. British soldiers arrested roughly 350 people, with many more to 
follow over the subsequent months and years. About a third of those de­
tained in that first sweep were released within 48 hours, but the rest were 
held for considerably longer periods.'13

All of the detainees were interrogated, and many of them were also 
abused in various ways by the soldiers and policemen who held them in 
custody. The mistreatment included beatings, harassment by police or mil­
itary dogs, being thrown out of helicopters believing they would fall to their 
deaths (although in fact they were only a few feet off the ground), perform­
ing rigorous physical exercise for hours at a time, and running over rough 
ground with bare feet. A smaller group of 12 or 14 detainees were treated to 
more severe abuse, under the label “interrogation in depth.” Over the course 
of several days, this group was subjected to intense beatings with batons, 
kicking, being hooded and run into walls or posts, as well as the five tech­
niques. Prisoners who were unable to endure the five techniques—for ex­
ample, if they fell or collapsed while wall-standing—were beaten or kicked. 
After the abuse, they were detained for as long as three years without 
charges or meaningful hearings.'1'1

Accounts of this mistreatment soon found their way into newspapers, 
and the government commissioned an investigation. The Compton Report 
of November 1971, officially known as the Report of the Enquiry into Allega­
tions against the Security Forces of Physical Brutality in Northern Ireland 
Arising out of Events on the 9th August, 1971, vindicated the government by 
accepting its version of events and its explanation that many of the tech­
niques were appropriate security measures. The report stressed the limited 
nature of the abuse and the emergency situation that made it necessary,
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when it noted that the five techniques were used in “the interrogation of a 
small number of persons arrested in Northern Ireland who were believed to 
possess information of a kind which it was operationally necessary to ob­
tain as rapidly as possible in the interest of saving lives.” Indeed, according 
to the report, the five techniques “assist[ed| the interrogation process by 
imposing discipline” on it.45

During the same period, government officials sought to justify the 
army’s actions. The defense minister characterized those subjected to the 
five techniques as “thugs and murderers”—even though many of them had 
no serious IRA association and were never charged with any crime. The 
home secretary declared that the army’s methods were justified by the need 
to subdue the IRA, while the junior defense minister maintained that they 
resulted in “invaluable” information—a claim that the European Court of 
Human Rights appears to have accepted in the subsequent Ireland v. United 
Kingdom litigation. Years later, the commander of the army in Northern Ire­
land, General Harry Tuzo, defended the techniques in the classic language 
used to refer to the lesser of two evils: “you have to choose between inflict­
ing acute discomfort and humiliation, because it is that of course, on a few 
people in order possibly to save life and safeguard the well-being of perhaps 
a million people.” As in Kenya, a legal patina helped give credibility to these 
justification arguments. Parliament passed a series of emergency measures 
that effectively placed Northern Ireland under emergency rule for many 
years, and the government sent the Council of Europe several notifications 
of its intention to derogate from the provisions of the European Conven­
tion on Human Rights in light of the situation in Northern Ireland.46

The Compton Report was followed by an inquiry into the kinds of inter­
rogation techniques that ought to be used in the future. The Report of the 
Privy Counsellors Appointed to Consider Authorised Procedures for the Inter­
rogation of Persons Suspected of Terrorism—usually called the Parker Re­
port—appeared in January 1972. The majority of the commission noted 
that the five techniques had been developed and used elsewhere, and they 
accepted the army’s claims that the techniques were justified based on in­
formation obtained. But one member of the commission, Lord Gardiner, 
filed a minority report objecting that the techniques were illegal and un­
justifiable.47 In response to the Parker Report—particularly the minority 
report—Prime Minister Edward Heath declared that the five techniques 
would no longer be used. John Conroy speculates that Heath’s action was 
not humanitarian but political, particularly that it was a response to the suit 
that the Republic of Ireland had filed against the United Kingdom only a 
month before the Parker Report was issued.48

The lawsuit appears to have solidified popular opinion on the govern­
ment’s side, at least if the leading newspapers are any guide. The Daily Mail
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said that the five techniques were “necessary and nothing to be ashamed of,” 
while the Daily Express emphasized that the army was dealing with “fanat­
ics,” against whom extreme measures were apparently justified. Other pa­
pers, such as the Daily Telegraph and the Times, noted that the techniques 
were not as bad as other methods that could have been employed, thus 
echoing the Parker Report’s conclusion that these methods provided “disci­
pline” for the interrogation process.'19 Seen slightly differently, these edito­
rials asserted that the United Kingdom’s abusive practices were more civi­
lized than the tactics used by their opponents, so that the five techniques 
became markers of appropriate conduct instead of abuse.

The European Commission of Human Rights reviewed the claims of 228 
people and found that the five practices, used together, amounted to torture 
and that several other practices also violated Article 3. Dissatisfied with the 
commission’s failure to order prosecutions that would establish individual 
responsibility for use of the five techniques, Ireland appealed to the Euro­
pean Court of Human Rights. In response, the United Kingdom did not 
contest the finding that it had violated Article 3. Instead, it argued that be­
cause it had ceased using the five techniques, the court should decline to 
hear the case on the ground that “the objective of [the] application has been 
accomplished [and] adjudication on the merits would be devoid of pur­
pose.” The court rejected this argument and addressed the question 
whether British forces had violated Article 3’s prohibition on torture and' 
inhuman or degrading treatment.50

The court’s decision on the Article 3 issues modified the commission’s 
judgment in favor of the United Kingdom—even though the United King­
dom had not sought to litigate that issue at all. In a landmark ruling, the 
court held, in Ireland v. United Kingdom, that the techniques were inhuman 
and degrading but did not rise to the level of torture. The court explained 
that the techniques were inhuman because they caused “if not actual bodily 
injury, at least intense physical and mental suffering to the persons sub­
jected thereto” and “also led to acute psychiatric disturbances during inter­
rogation.” The techniques qualified as degrading treatment because “they 
were such as to arouse in their victims feelings of fear, anguish and inferi­
ority capable of humiliating and debasing them and possibly breaking their 
physical or moral resistance.”51

The court insisted, however, that the five techniques were not torture. 
The difference between torture and inhuman or degrading treatment, the 
court explained, “derives principally from a difference in the intensity of the 
suffering inflicted.” Because torture is an “aggravated” form of inhuman 
treatment that carries “a special stigma,” the term torture should be reserved 
for “deliberate inhuman treatment causing very serious and cruel suffer­
ing.” Although the five techniques were harsh and illegal, they did not “oc-
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casion suffering of the particular intensity and cruelty implied by the word 
torture.” The court also ruled that the treatment of many other detainees 
was inhuman as well, although it declared that detaining people “in ex­
treme discomfort” and making them “perform irksome and painful exer­
cises” did not violate Article 3, even though it was “discreditable and repre­
hensible.” Finally, the court ruled that it could not order punishment of the 
individuals responsible for the abuses. That was a matter for national 
courts, which, of course, were unlikely to take action once the conduct had 
been downgraded from torture to inhuman and degrading treatment.52

The court’s decision has endured significant criticism from commenta­
tors who believe that the British practices were clearly torture, and the 
court’s jurisprudence has changed to some degree, as I discussed in chapter 
2. In its time, however, the decision was received as a triumph in Britain, 
and newspapers again defended the government’s position and celebrated 
its victory. Moreover, while the case was on appeal from the commission to 
the court, newspapers revealed that soldiers were still receiving training in 
the five techniques, and the minister of defense defended the practice on 
the ground that the training would prepare soldiers for the tactics of “an 
unscrupulous enemy.”53

More to the point, the court’s decision exemplifies the kind of political 
balancing that Fionnuala Nf Aolain has identified as characteristic of its ap­
proach to torture.5,1 The United Kingdom’s hands were slapped, but it was 
not labeled a torturer, and the issues in the litigation would hopefully be 
laid to rest by the government’s pledge not to use the five techniques in the 
future (or, only to use them in emergencies). Significantly, the court’s opin­
ion devotes a significant amount of space to describing the depredations of 
the IRA and the emergency situation that existed, thus providing some 
rhetorical support for the justification arguments that were common in do­
mestic British politics. But the court stopped short of accepting a 
justification rationale that would excuse the United Kingdom entirely— 
and doing so would have been difficult given the absolutist phrasing of Ar­
ticle 3 and the nature of the conduct. Still, the court’s insistence on reaching 
the definitional issue and its decision that the five techniques are not tor­
ture plainly create an important dichotomy—not just a continuum—in Ar­
ticle 3, between the particularly serious category of torture and the illegal 
but less serious categories of inhuman or degrading treatment.

The idea of a strong dichotomy between torture and inhuman treatment 
was available the moment the European Convention on Human Rights was 
written, and it began to emerge in the Greek Case, but Ireland v. United 
Kingdom confirmed its importance. From then on, countries that wanted to 
mistreat detainees during interrogations could reasonably expect that they 
would receive greater latitude in emergency circumstances and that they
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could play a definitional game over the proper characterization of their 
conduct. Perhaps, they could argue, we have mistreated a few people, but we 
were in a tight spot, and at least we did not torture. Further, the convention 
and its interpretation in Ireland v. United Kingdom were known to the 
drafters of the U.N. Convention against Torture when they adopted a simi­
lar distinction between torture and lesser but still illegal forms of treat­
ment. All of this strengthens my claims in chapter i that international law 
intentionally makes room for and implicitly encourages litigation over the 
proper characterization of abusive conduct and that one of the purposes of 
such arguments is to create a partial safe harbor for countries that take ex­
ceptional measures in the face of an emergency. It is therefore not surpris­
ing that the five techniques and the argument over their classification be­
came the template for official coercion in other countries, such as Israel and 
the United States.55

Some commentators have suggested that in the wake of Ireland v. United 
Kingdom, the British government placed less emphasis on military solu­
tions and made a more concerted effort to exert civilian control over the re­
sponse by British forces to the IRA. Whether or not that is true, complaints 
about the treatment of detainees and others suspected of IRA connections 
or sympathies continued. Rejali suggests that with the five techniques un­
available, the Royal Ulster Constabulary “developed clean beating into a 
high art.”56 Another area of controversy was the purported existence of a 
shoot-to-kill policy with regard to the IRA, especially after officials shot and 
killed six unarmed Catholic men in 1982 and after British forces shot and 
killed three IRA members in Gibraltar in 1988 under uncertain circum­
stances. Investigations into these incidents have suffered from lack of coop­
eration and even obstruction from the authorities, and the final report on 
the 1982 incident remains secret.57

According to a recent report, Britain currently has one of the worst hu­
man rights records in Europe: “More than too findings have been lodged 
against Britain to which the Government has not adequately responded.” 
After the escalation of the war on terror after September 11, 2001, the con­
duct of British officials has been drawn further into question. In a 2004 re­
port, the European Committee for the Prevention of Torture and Inhuman 
or Degrading Treatment or Punishment declared that the government’s de­
tention and treatment of “foreign terror suspects” “could be considered as 
amounting to inhuman and degrading treatment.” In response, the govern­
ment “categorically reject[ed] the view that any of the detainees were held 
in conditions amounting to inhuman and degrading treatment,” insisting 
that “the detainees received humane and decent treatment, and the appro­
priate levels of medical and psychological care.” Yet in December 2004, the 
House of Lords ruled that the policy of indefinitely detaining aliens without
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trial violated the European Convention on Human Rights, and Parliament 
began to resist the government’s detention policies.58

Intelligence officials in the United Kingdom apparently colluded with 
officials in Bangladesh, Dubai, Morocco, and Pakistan who would use tor­
ture or other coercive methods and then question suspects on behalf of the 
United Kingdom or deliver the suspects for questioning by U.K. officials.59 
The government also sought to deport “suspected international terrorists 
and extremists who incite hatred” to countries that are said to have “poor 
human rights records”—although it was not clear whether the deportees 
would be detained and interrogated in those countries on behalf of Britain 
or the United States. British officials cooperated with the CIA’s rendition 
program, although the extent of that cooperation, particularly whether it 
included assisting renditions to countries that might use coercive tactics, 
remains unresolved at the time I write.60 Significantly, the government 
warned British judges not to follow case law from the European Court of 
Human Rights that forbids such deportations, and it unsuccessfully urged 
the court to reconsider this issue and allow states to “balance the right of the 
individual not to be tortured against the interests of the state in national se­
curity.”61 British forces in Iraq were also implicated in the mistreatment of 
prisoners, and one judge dismissed abuse charges against several soldiers 
because he found that their superiors “did indeed sanction the use of hood­
ing and stress positions.”62

Also noteworthy is the decision by the House of Lords in December 2005 
not to allow the admission in judicial proceedings of evidence obtained in 
other countries through torture. On that issue, the lords were unanimous, 
but on a four-to-three vote they also ruled that evidence is admissible un­
less proven to have been obtained by torture. Lord Hope’s opinion was very 
clear on this point: “[A] court must exclude evidence if it concludes on the 
balance of probabilities that it was obtained by torture. In other words, if 
[the tribunal] is left in doubt as to whether the evidence was obtained in 
this way, it should admit it.” The lords also refused to extend their analysis 
to evidence obtained by “[i]ll-treatment falling short of torture.” In the 
words of Lord Bingham, “[s]pecial rules have always been thought to apply 
to torture, and for the present at least must continue to do so.” Yet he took 
care to note that “it would of course be within the power of a sovereign Par­
liament (in breach of international law) to confer power... to receive third 
party torture evidence”—meaning, in short, that there is no judicial power 
to override a clear statutory statement in favor of torture.63

Finally, the lords disclaimed any general effort to prevent the govern­
ment from using information obtained by torture or perhaps even from us­
ing torture itself. Lord Nicholls bluntly stated that “if the use of such infor­
mation might save lives it would be absurd to reject it,” because “the
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government cannot be expected to close its eyes to this information at the 
price of endangering the lives of its own citizens.” Lord Bingham was more 
circumspect but went at least as far.

The result boils down, in sum, only to a prohibition on the admission in ju­
dicial proceedings of evidence proven to have been obtained by torture, 
with no prohibition on evidence proven to have been obtained by lesser 
forms of coercion or on the use in other contexts of information obtained 
by torture. Although the question before the lords was limited to the ad­
mission of evidence obtained by torture, their reasoning swept more 
broadly, in a direction that undermined a general prohibition on torture. 
The decision thus accords with the opinion of the Foreign Office’s legal ad­
visor that the Convention against Torture does not prohibit receiving or 
possessing information obtained by torture, even though both it and U.K. 
law bar admission of that information as evidence in court.65 While U.K. 
law clearly provides a right not to be tortured, the contours of the right re­
main unclear and exist at the sufferance of Parliament and the needs of the 
state.66

I am prepared to accept.. . that the Secretary of State does not act un­
lawfully if he certifies, arrests, searches, and detains on the strength of 
what 1 shall for convenience call foreign torture evidence. But by the 
same token it is, in my view, questionable whether he would act unlaw­
fully if he based similar action on intelligence obtained by officially-au­
thorised British torture. If under such torture a man revealed the where­
abouts of a bomb in the Houses of Parliament, the authorities could 
remove the bomb and, if possible, arrest the terrorist who planted it.64

Torture appears to have been relatively common in Spain under Franco. My 
focus, however, will be on the use of torture in post-Franco, democratic 
Spain. I will leave unexplored abuses that can be explained away as “pre- 
democratic,” including the several centuries of pervasive violence that char­
acterized Spanish colonialism overseas. At least in the context of Basque 
separatism and terrorism, torture has persisted as part of the Spanish gov­
ernment’s counterterror strategy. Spain, one might say, was a modern state 
under Franco and continues to be one today, although its greater self-con­
sciousness today about its modernity may lead to more of a bad conscience 
about torture and thus to a stronger effort to deny its use.

Police and army personnel committed abuses against members or sus­
pected members of the Basque group Euskadi Ta Askatasuna (ETA), or
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Basque Homeland and Liberty, under the Franco regime. That conduct 
continued during the transition to democracy. Little effort was made to re­
form the police and army, so the police and security apparatus of the 
Franco regime remained in place to combat ETA violence. The socialist 
government that came to power in 1982 acquiesced in established practices. 
Indeed, high-ranking members of the government, such as the director of 
state security and the undersecretary and the minister of the interior, ap­
parently participated with lower-ranking police and military officials in 
some counterterror activities against the ETA. Roughly 30 people were 
killed in operations by the anti-ETA organization Grupos Antiterroristas de 
Liberacion (GAL), and a similar number were injured—and credible alle­
gations exist of torture in an unknown number of cases in addition to two 
confirmed cases.67

Paddy Woodworth argues that Prime Minister Felipe Gonzalez not only 
tolerated the operations of the GAL but may also have played a more im­
portant role. What seems clear is that the Socialist Party obstructed investi­
gations into counterterror activities, including those of the GAL. Nonethe­
less, investigations and trials took place and resulted in convictions of 
high-ranking political figures—although the Council of Ministers granted 
partial pardons to several defendants. Woodworth provides the following 
explanation for the Socialist Party’s willingness to tolerate and even partic­
ipate in abuse of ETA members: “At the time, few members of the opposi­
tion, and few people in the media, actively opposed the use of death squads. 
Some applauded the GAL’s campaign, and public opinion was also gener­
ally passive when not actually supportive.”68

The use of torture and coercion has not been limited to the violence per­
petrated by the GAL. Joseba Zulaika and William Douglass provide statis­
tics about and narratives of torture of Basques by Spanish police. For ex­
ample, they note that 84 percent of roughly 500 ETA activists in prison 
claimed they were tortured in 1993. They also contend that more than 60 
people were tortured during anti-ETA operations in June 1994. Finally, they 
draw on Basque sources to observe, “During the 1980s, it was estimated that 
85 percent of the tortured people in the Basque Country were subsequently 
released without charges.” Luis Nunez Astrain provides similar figures, 
along with the following summary: “Between 1982, the year of the [Socialist 
Party’s] electoral victory, and 1990, a total of 484 cases were reported.” He 
also suggests that many others were tortured and failed to come forward for 
fear of reprisal.69

Allegations of torture have continued to surface under both socialist and 
center-right governments. In 1983, a report by a Spanish human rights or­
ganization said torture was “something more than an episodic event al­
though it was not a part of a system or organized strategy.” Another com-



The report also summarized concerns expressed throughout the 1990s 
about lax investigation and punishment of violations.71

Amnesty International’s 2004 report noted that the European Court of 
Human Rights was hearing a case involving 15 Catalans who “alleged they 
had been subjected to physical and mental torture and inhuman and de­
grading treatment on their arrest and in custody ... in mid-1992.” It also re­
ports charges that several directors and employees of a Basque newspaper 
“had been tortured by asphyxiation with a plastic bag (bolsa), exhausting 
physical exercises, threats and simulated execution.” Amnesty Internationa] 
further noted that the government had increased to 13 days the time in 
which someone can be held incommunicado in police custody or in

One detainee alleged that he was severely beaten while wrapped in a 
blanket. Several claim they had been forced to bend repeatedly up and 
down. In one case an ETA suspect claimed that electrodes were applied to 
his penis, stomach and chest. In some cases allegations referred to sexual 
abuse, such as the placing of a pistol, a stick or fingers in the anus and 
vagina and to sexual harassment. There were also references to immer­
sion of the head in water (“/n banera”) and to threats of execution, rape, 
application of electric shocks, miscarriage or injury to partners and rela­
tives. In several of these cases allegations were supported by medical evi­
dence, particularly with regard to marks or injuries left by beating, al­
though other allegations are, by their nature, almost impossible to 
substantiate.
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mentator reached roughly the same conclusion in 1993: “[T]orture, rather 
than being an organized system, seems to be just one of the consequences of 
prolonged detention and interrogation.”70 Of course, to conclude that tor­
ture is something that just happens to people who are detained and inter­
rogated is both revealing and cramped—revealing because it categorizes 
torture as a normal consequence of antiterrorism practices, cramped be­
cause it portrays torture as unorganized and thus as attributable to no one 
and persistently aberrational.

More recent reports continue in the same vein. In 1999, Amnesty Inter­
national stated that it “accepts that torture is not practiced systematically in 
Spain [but] shares the concern of the CAT, as expressed in its Concluding 
Observations on Spain’s third periodic report, that the complaints of acts of 
torture and ill-treatment it continues to receive are‘frequent.’’’Amnesty In­
ternational’s report went on to provide details on allegations by “terrorism 
suspects” that they were “held incommunicado for between three and five 
days” and subjected to “asphyxiation by the placing of a plastic bag over the 
head (*/« bolsa"), and to repeated kicks and blows of the hand on the head 
or testicles.” The report continued,
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From 1999 to 2003,178 complaints of this kind of mistreatment were filed 
against Spanish civil guards, and 38 of those complaints related to antiter­
rorism operations. Finally, the rapporteur criticized the government for its 
“reluctance to discuss the occurrence and extent of the practice of torture 
in Spain” and its tendency to assert that torture claims are false and part of 
an ETA strategy, although he did note 16 convictions for the use of torture 
during the 1999-2003 period. Some of those convicted of torture were later 
pardoned.74

These reports suggest a pattern in which the Spanish government asserts 
that people who make allegations of torture are likely to be terrorists, be­
cause terrorists make these kinds of false allegations, even as the govern­
ment sometimes brings prosecutions against officials who use torture. One

Suspects were arrested and transferred to Madrid. During transfer they 
were allegedly handcuffed, hooded, forced to keep their head between 
their knees and beaten. They were reportedly held incommunicado by 
the police or the Civil Guard for three to five days, when they were re­
portedly subjected to torture or cruel, inhuman or degrading treatment. 
Former detainees described the following methods of treatment during 
incommunicado detention: hooding, forced nudity, physical exercise, be­
ing forced to stand for prolonged periods facing the wall, sleep depriva­
tion, disorientation, the “bolsa” (asphyxiation with a plastic bag), sexual 
humiliation, threatened rape, and threats of execution.
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prison—which is precisely the situation that an earlier commentator said 
would increase the likelihood of torture simply as a “consequence.”72 The 
2005 report revealed that the Court of Human Rights had not found a vio­
lation of the European Convention on Human Rights in the case involving 
the 15 Catalans, but the court had criticized Spain for failing to investigate 
the allegations and had noted a lack of detailed information that would 
have allowed it to determine whether the allegations were true—a “nu- 
anced” decision that seems to fit with Ni Aolain’s analysis of the court’s tor­
ture jurisprudence. The report also notes numerous allegations of abuse 
and torture in prisons, particularly of Muslims.73

More significantly, in February 2004, the U.N. special rapporteur on tor­
ture concluded, as had others before him, that “torture or ill-treatment is 
not systematic in Spain,” but that “the system as it is practiced allows torture 
or ill-treatment to occur, particularly with regard to persons detained in­
communicado in connection with terrorist-related activities.” The rappor­
teur went out of his way, however, to stress that although torture may not be 
a “regular practice” in Spain, the frequency of abuse and mistreatment “is 
more than sporadic and incidental.” He also detailed allegations of mis­
treatment that mirror those from the 1999 Amnesty International report.
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could almost say not only that the function of torture is to mark someone 
out as a terrorist but also that only terrorists (and perhaps easily deluded 
human rights activists) will talk about its use. In this way, torture has mul­
tiple effects as a tool of state power. As a practice, it harms individuals for 
the purpose of dominating them and draining them of any information. As 
a topic of political discourse, it is a badge of suspicion and disloyalty to the 
nation and so functions to define the permissible scope of what can be said 
about the government. Both of these effects presumably have the further re­
sult of intimidating the population in a way that plays on their national­
ism—that is, by defining a good citizen as someone who is not tortured and 
who does not talk about its use on others. Finally, the occasional prosecu­
tion of a low-ranking official who uses torture provides the additional ef­
fect of reassuring the population that democratic Spain is not a country 
that tortures and that any abuses are merely aberrations.75

The government of Israel has gone the furthest of the countries discussed in 
this chapter to justify its use of torture—although neither the government 
nor the courts that have sometimes blocked the government’s efforts have 
been willing to describe Israeli interrogation practices as “torture.” Also, as 
a self-consciously modern nation-state, Israel has administered coercion in 
a way that characterizes the rationality of contemporary governance and 
reveals the violence that is always underneath or bound up with it. The re­
sult has been widespread use of coercion but also candor about its use, at 
least as compared with other countries.

As early as 1977, media reports revealed that the General Security Service 
(GSS) used coercive tactics, such as “repeated cold showers, beatings, 
confinement in refrigerator cells, and electric shock.” In the 1980s, after pub­
licity surrounding the deaths of two Palestinians who were in custody, as 
well as the torture of a Circassian Israeli officer who had been convicted of 
treason, the government created a commission, chaired by the former presi­
dent of the Supreme Court of Israel, Moshe Landau, to investigate poten­
tially illegal actions of the GSS. The Landau Commission’s report—known 
as the Report of the Commission of Inquiry into the Methods of Investigation of 
the General Security Service regarding Hostile Terrorist Activity or the Landau 
Report—was completed in 1987, but only portions of it were released.76

The available portions of the Landau Report described the interrogation 
of a suspected terrorist as “a difficult confrontation between the vital need 
to discover all he knows, based on a well-founded assumption, usually from
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classified sources, and the will of the person interrogated to keep silent and 
conceal what he knows or to mislead interrogators by providing false infor­
mation.”77 Reading between the lines, the hypothetical suspected terrorist is 
not an ordinary person—let alone a scared, humiliated, or broken one— 
but is instead a defiant zealot who has the will to resist, conceal, and mis­
lead. The interrogation of such a person is not just an effort to obtain criti­
cal information but is also a contest between civilization and its outside 
threats, where the role of the nation is to bend or break the will of those 
who challenge it. Given this construction of the terrorist and of the stakes 
involved in interrogation, the Landau Commission had little trouble con­
cluding that Israel’s codified version of the necessity defense provides legal 
authority for interrogators to use coercive tactics.

The commission supported its decision with a classic argument in favor 
of the balance of harms or the lesser of two evils.

In a portion of the report that remained classified, the commission pro­
vided guidelines for when coercion could be used on a suspect. Publicly, at 
least, the commission insisted that coercion “must never reach the level of 
physical torture or maltreatment of the suspect or grievous harm to his ho­
nour which deprives him of his human dignity.”78 This phrasing is another 
example of the definitional game at work, this time in the course of insist­
ing that the mistreatment is entirely legal because necessary and that, in any 
event, it does not rise to the level of torture.

Although the Landau Report was controversial, its recommendations 
created a bureaucratic framework for what the Landau Commission called 
“a moderate degree of physical pressure.” The Supreme Court of Israel has 
provided a good summary of how this treatment became routine.

To put it bluntly, the alternative is: are we to accept the offence of assault 
entailed in slapping a suspect’s face, or threatening him, in order to in­
duce him to talk and reveal a cache of explosive materials meant for use 
in carrying out an act of mass terror against a civilian population, and 
thereby prevent the greater evil which is about to occur? The answer is 
self-evident.

The decision to utilize physical means in a particular instance is based on 
internal regulations, which requires obtaining permission from various 
ranks of the GSS hierarchy. The regulations themselves were approved by 
a special Ministerial Committee on GSS interrogations. Among other 
guidelines, the Committee set forth directives pertaining to the rank au­
thorized to allow these interrogation practices.... Different interrogation 
methods are employed depending on the suspect, both in relation to
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what is required in that situation and to the likelihood of obtaining au­
thorization. The GSS does not resort to every interrogation method at its 
disposal in each case.79

The Landau Report and the bureaucratic structure that it helped create 
were intended to rationalize and control the use of coercion, but GSS inves­
tigators often ignored its strictures. Evidence presented to the Supreme 
Court indicated that GSS investigators tortured as many as 85 percent of de­
tained Palestinians in the 1990s. In 1987-94, between 16 and 25 Palestinians 
died after being subjected to coercion. Israeli officials also insist that they 
have discovered a wealth of useful information through coercive methods, 
although there is reason to doubt their assertions.80

Over the next several years, Palestinians who were 
gated or who feared coercive interrogation frequently sought relief from the 
Supreme Court in its capacity as the High Court of Justice. Although the 
court would sometimes issue an injunction against the use of force and 
sometimes deny it, the court avoided the underlying issue of whether the 
use of force was permissible. In 1996, the court issued an order to prevent 
the use of force in a particular interrogation, but it lifted the order the next 
day, after the GSS claimed that it sought from the suspect information that 
might prevent future terrorist attacks. According to the suspect’s attorney, 
this sequence of decisions reflected a practice of “grantjing] injunctions 
only when the state made no objection, and allowfing] the use of physical 
pressures when the state sought it.”81 To the extent that the court’s approach 
to coercive interrogation during the 1990s actually fit that description, it 
turned the law of remedies on its head. The availability of a remedy in these 
cases turned on whether or not the remedy would be meaningful—which 
would not be surprising by itself. The twist is that the remedy was denied 
when it would be meaningful—that is, when the injury would be serious 
and perhaps irreparable—and granted when it would be meaningless, be­
cause there would be no injury to remedy. The most obvious explanation of 
these cases—which is also the explanation that the court later denied—is 
that only people who have no relevant information have a right to be free 
from coercive interrogation.

The 1996 incident attracted widespread attention. The United Nations 
opened an investigation into Israel’s use of force in interrogations, and both 
the Committee against Torture and the special rapporteur on torture con­
cluded that these practices, especially when used in combination—as they 
often were—constituted torture. They also rejected any argument that ne­
cessity or exceptional circumstances could justify the use of coercion.82

Soon thereafter, the High Court of Justice began hearings in a new case 
brought by two Israeli human rights groups and six Palestinians who were
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suspected of involvement in terrorist activities and had been subjected to 
coercion. In Public Committee against Torture in Israel v. State of Israel, they 
sought a declaration from the court that the abusive methods used against 
them were illegal. The methods, which were similar to the five techniques 
used by the British, included “forceful shaking . . . which causes the neck 
and head to dangle and vacillate rapidly”; the“Shabach position,” in which 
a suspect is first bound in an uncomfortable position on a chair tilted for­
ward and is then hooded and subjected to loud music for a prolonged pe­
riod; the “frog crouch,” in which suspects were forced to crouch on their 
toes for five-minute intervals; intentional tightening of handcuffs to cause 
pain and suffering; and sleep deprivation.83

The court ruled in favor of the plaintiffs and against the government. Be­
ginning from the baseline that restraints on liberty are not permitted in the 
absence of “clear statutory authorization,” the court declared that the inter­
rogation methods at issue were illegal because the Knesset had not autho­
rized them. It also recognized that, under international law, investigations 
and interrogations must be “free of torture, free of cruel, inhuman treat­
ment of the subject and free of any degrading handling whatsoever.” Finally, 
the court rejected the government’s claim, based on the findings of the Lan­
dau Commission, that torture was authorized in advance by the necessity 
defense.84

These holdings are significant, but the decision is more complex than a 
simple description of its primary holdings would suggest. First, the court 
was circumspect in the way it described the coercive practices at issue. It 
used such terms as physical means, pressure methods, and physical force,85 
presumably because the word torture was simply too ominous, too loaded 
with political and legal consequences on the domestic and international 
stages. In brief, the court took advantage of the definitional game; some 
methods may be illegal, but that does not mean they are torture, and it may 
not be necessary even to decide that issue.

Second, the court based its decision on the Knesset’s failure specifically 
to authorize these practices. It did not hold that these or any other coercive 
techniques were categorically illegal regardless of what the Knesset thought. 
Thus, in the final pages of its opinion, the court declared that “[e]ndowing 
GSS investigators with the authority to apply physical force during the in­
terrogation of suspects suspected of involvement in hostile terrorist activi­
ties” was a question that “must be decided by the legislative branch,” subject 
to review by the court to ensure that such an intrusion on liberty “is enacted 
for a proper purpose, and to an extent no greater than is required.”86

Third, although the court rejected the claim that coercion was autho­
rized in advance by the necessity defense, it declared its willingness “to ac­
cept that in appropriate circumstances, GSS investigators may avail them-



124 UNDERSTANDING TORTURE

selves of the necessity defence, if criminally indicted.” In other words, coer­
cive treatment that may rise to the level of torture will not result in a con­
viction—and is therefore not illegal in the most pragmatic sense—if it was 
considered necessary under an analysis of the balance of harms. Indeed, the 
court went further and declared that in the classic scenario of the “ticking 
time bomb,” coercion might be justified “even if the bomb is set to explode 
in a few days, or even in a few weeks.”87

So, too, the court wove its holdings into a rhetorical fabric that cele­
brated Israel as a democracy under siege yet committed to the rule of law. 
In the first numbered paragraph of the opinion, the court said, “The State 
of Israel has been engaged in an unceasing struggle for both its very exis­
tence and its security, from the day of its founding.” In the final paragraphs, 
the court returned to that theme, when it admitted that its decision “does 
not ease dealing with” the difficult security situation facing the country. But 
the court sought to cast these difficulties and its holding in a positive light: 
“This is the destiny of democracy, as not all means are acceptable to it, and 
not all practices employed by its enemies are open to it. Although a democ­
racy must often fight with one hand tied behind its back, it nonetheless has 
the upper hand.” According to the court, “preserving the Rule of Law and 
recognition of an individual’s liberty ... strengthen its spirit and allow it to 
overcome its difficulties.”88

The court, in short, defined Israel as a state born out of and engaged in a 
constant struggle, so that it is defined by and draws meaning from the on­
going emergency it faces. The fact that the country is a democracy only in­
creases the state of emergency, because the available ways of responding to 
challenges are limited by having to fight “with one hand tied behind its 
back.” Democracy, in other words, by its very nature makes emergencies 
more likely or at least more dangerous. Notice, too, how the court’s effort to 
provide reassurance—that the benefits of the rule of law and individual lib­
erty outweigh the peril of fighting with one hand behind one’s back—ends 
up defining and deploying those benefits in a martial sense. The rule of law 
and individual liberty are important to the nation as a whole because they 
produce vitality in the face of obstacles that impede national actualization: 
they “strengthen its spirit and allow it to overcome its difficulties.”

Finally, this rhetoric defines Israel as a victim, cast in an unfair position 
as it faces an emergency. While it resists temptation and fights with one 
hand tied behind its back, its enemies use unacceptable methods. Yet the 
point of stressing this unfairness is ultimately to highlight national virtue. 
In keeping with the other countries discussed in this chapter, Israel con­
ceives of itself as civilization struggling with barbarians. By prevailing 
against the odds while also preserving democracy, the rule of law, and indi­
vidual liberty, the country constitutes itself as progressive and modern.
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The court summarized this view in a more recent case: “The State’s fight 
against terrorism ... is also law’s fight against those who rise up against it. 
... ‘The state fights in the name of the law and in the name of upholding the 
law. The terrorists fight against the law, while violating it.’ ”89 Yet for all its 
invocation of the rule of law against the chaos of terrorism, the court has 
also criticized ostensibly controlling sources of law when they risk imped­
ing necessary state action: “[T]he provisions of international law that exist 
today have not been adapted to changing realities and the phenomenon of 
terrorism that is changing the form and characteristics of armed conflicts 
and those who participate in them.”90 The rule of law, therefore, cannot be 
too constraining; the court remains free to adapt international legal prin­
ciples to “new realities” and, in the process, to uphold legislation that gives 
more scope to state violence.

In the immediate aftermath of Public Committee against Torture, such 
groups as Amnesty International certified that “the GSS ceased systematic 
use of these interrogation tactics,” although they contended that torture 
still took place. After the Second Intifada began, however, the GSS adapted 
to the court’s decision in a way that allows it to use coercive methods more 
systematically. Remember that the court allowed coercion after the fact un­
der the necessity defense. The court appears to have meant that this defense 
could be raised in a criminal proceeding, but the GSS used it to effect a lim­
ited return to the idea of necessity justifying torture in advance. GSS inter­
rogators simply informed suspects who were considered particularly im­
portant that they are “ticking bombs.” Having defined the suspect as a kind 
of living emergency—a literal embodiment of the state of exception— 
officials are then free to employ coercive methods. By July 2002, more than 
90 people had been defined as “ticking bombs” and tortured.91

Recent methods of coercion include the frog crouch and a modified ver­
sion of the Shabach position, in which an ordinary chair is used and the vic­
tim’s head remains uncovered. New methods—or perhaps simply methods 
that were not before the court in Public Committee against Torture—include 
the “banana bend,” in which the detainee sits in a backless chair with one 
person in front who strikes the detainee in the stomach while another per­
son “tips the detainee’s back to a 45 degree angle for periods of up to half an 
hour.” Interrogators also use the “horse position,” in which victims, with 
hands and legs bound behind them, are leaned against a wall with only their 
heads touching it. When they fall, they are hit and placed back up against 
the wall. “Double cuffing” is common: “[T]he interrogatee’s arms are 
bound with two sets of handcuffs, one at the wrist and the second in the 
middle of the joint. The cuffs press hard on the bones, and when the fingers 
swell with blood, the investigators squeeze them vigorously.” “Ticking 
bomb” detainees are also subjected to “slaps and blows, threats and curses,
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sleep deprivation, exposure to extreme heat and cold, hand and foot cuffing 
for extended periods, isolation and denial of access to a lawyer for unlim­
ited periods.”92 A U.N. special rapporteur has noted, however, that “no in­
dividual interrogator has been the subject of criminal charges since the 1999 
Supreme Court decision, despite the existence of mechanisms facilitating 
the reporting of abuse by persons under interrogation.”93

According to the Public Committee against Torture, the attorney general 
has granted “ticking bomb” status each time the GSS has sought such au­
thority, the Supreme Court of Israel has refused to hear petitions that could 
result in prohibiting the use of these methods, and the State Prosecutor’s 
Office has declined to prosecute officials who use torture.9,1 The U.N.’s spe­
cial rapporteur on human rights and counterterrorism recently criticized 
this process after a visit to Israel.

The case of Israel, in short, is much the same as those of England, France, 
and Spain, except that the debate has been more public. This public debate 
reveals that both the rule of law, which requires torture to occur only in 
“ticking bomb” situations, and respect for individual rights, which requires 
depriving people of liberty only for good reasons, easily coexist with the 
emergency but also routinized use of torture, which protects the civilized 
but fragile state from barbarous enemies.

I have suggested that one characteristic of torture by liberal democracies is 
its hidden quality. The use of “rendition” is one way to hide torture. Rendi­
tion involves transferring a person from one country to another to face trial 
or imprisonment, and it tends to entail much less legal process (if any at all) 
than extradition or deportation.96 Beginning in the 1990s, under the Clin­
ton administration, the United States has also engaged in a practice known 
as “extraordinary rendition,” which involved arranging the transfer of a 
person found outside the United States to the custody of another country

The Special Rapporteur was shocked by the unconvincing and vague il­
lustrations ... of when such “ticking bomb” scenarios may be applicable. 
He was troubled by the process by which individual interrogators would 
seek approval from the Director of the ISA for the application of special 
interrogation techniques, potentially rendering this as a policy rather 
than a case-by-case, ex post facto, defence in respect of wrongful con­
duct. He was furthermore concerned by the lack of truly independent 
and impartial investigation mechanisms following the application of 
such methods.95
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for purposes of detention, interrogation, and sometimes trial. After the at­
tacks of September 11, 2001, the use of extraordinary rendition—a phrase 
that suggests an emergency situation—skyrocketed. Often, the countries 
that received the detainees were also countries characterized by the U.S. 
State Department as having “poor human rights records.” Indeed, credible 
claims by the detainees of mistreatment and sometimes torture in the 
course of interrogation suggest that they were sent to these countries pre­
cisely because rough treatment would be part of the interrogation 
process.97

Although the United States has been the prime mover in the effort to 
transfer prisoners from one country to another for purposes of interroga­
tion, European countries have participated in these transfers. 1 have already 
discussed Britain’s efforts to deport people to countries in which they might 
be mistreated and its possible cooperation with the CIA. Canada, Italy, and 
Sweden have also been involved in the transfer of people to countries in 
which they were tortured, and their actions appear to have been in response 
to or in cooperation with U.S. antiterror activities. Several other European 
states acquiesced in or indirectly aided the CIA program.98

In February 2003, a Muslim cleric known as Abu Omar, who was already 
under investigation by Italian authorities, “was walking to a Milan mosque 
for noon prayers . . . when he was grabbed on the sidewalk by two men, 
sprayed in the face with chemicals, and stuffed into a van.” In a phone call 
to his wife in April 2004, he said he had been taken to a U.S. air base and ul­
timately sent to Egypt, where he was tortured during interrogation. After a 
two-year investigation into Omar’s disappearance, Italian prosecutors 
brought kidnapping charges against “25 past and present CIA operatives,” 
and their trial in absentia is ongoing. But however else one may wish to 
characterize this event, it may not have been a violation of Italian sover­
eignty. According to one report, before Omar was kidnapped,“the CIA sta­
tion chief in Rome briefed and sought approval from his counterpart in 
Italy.” Interesting as well is that the Italian minister of justice criticized the 
prosecutors’ attempt to have the CIA agents extradited to Italy. He sug­
gested that these efforts were “linked to a type of anti-Americanism that 
unfortunately runs through the left.”99

According to Dana Priest, this incident “offers an accidental glimpse into 
how U.S. and foreign intelligence agencies coordinate and communicate on 
sensitive counterterrorism matters in ways that are expressly kept secret, 
even from other parts of their governments.” “This bifurcation between 
stated policies and secret practices,” writes Priest, “has become more com­
mon since the Sept. 11, 2001 attacks.” The incident also supports the view— 
reinforced by the conclusions of a Council of Europe report on rendition— 
that some European countries have taken a “don’t ask, don’t tell” approach
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to rendition and would prefer not to know about or explore the details of 
CIA flights in and out of their territory.100

The operation of this coordination and bifurcation in Sweden is partic­
ularly well documented. In December 2001, Sweden expelled two men— 
Ahmed Agiza and Muhammad Zery—suspected of having ties to terrorist 
groups. Agiza had been tried in absentia in Egypt, found guilty, and sen­
tenced to imprisonment for being a member of a terrorist group. He subse­
quently sought asylum in Sweden. Both men were sent back to Egypt after 
the Swedish government received diplomatic assurances that neither man 
would be mistreated. Neither Swedish nor Egyptian officials effected the 
transfer. Instead, the CIA offered its services, and the Swedish government 
accepted them. The U.N. Committee against Torture, drawing from the 
conclusions of the Swedish Parliamentary Ombudsman, described the 
transfer as follows:

Agiza also claimed to have been badly treated by Swedish police and to have 
then been tortured by Egyptian state security officers who subjected him to 
electric shocks, kept him bound in solitary confinement, and did not allow 
him to use a toilet. Zery made similar allegations.

The Committee against Torture found that Sweden had violated its ob­
ligation under Article 3 of the Convention against Torture not to expel, re­
turn, or extradite a person to a country if there are substantial grounds for 
believing that the person would be subjected to state torture in that coun­
try. According to the committee, its prior reports on Egypt—as well as the 
publications of other organizations, not to mention the context of terror­
ism and the victims’ prior interaction with the Egyptian government— 
should have put the Swedish government on notice that the men were 
likely to be tortured. The committee felt that the Swedish government

|T]he expellees were apprehended by Swedish police and subsequently 
transported to Bromma airport. The American aircraft landed shortly 
before 9.00 p.m. A number of American security personnel, wearing 
masks, conducted the security check, which consisted of at least the fol­
lowing elements. The expellees had their clothes cut up and removed 
with a pair of scissors, their bodies were searched, their hands and feet 
were fettered, they were dressed in overalls and their heads were covered 
with loosely fitted hoods. Finally, they were taken, with bare feet, to the 
airplane where they were strapped to mattresses. They were kept in this 
position during the entire flight to Egypt. It had been alleged that the ex­
pellees were also given a sedative per rectum, which the Ombudsman was 
unable to substantiate during the investigation. The Ombudsman found 
that the [Swedish] Security Police had remained passive throughout the 
procedure.101
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Another Canadian consul visited Arar several times while he was in Syrian 
custody, but he was not released and allowed to return to Canada for almost 
a year.

The beating ... was very intense for a week, and then less intense for an­
other week. The second and the third days were the worst.... One tactic 
they use is to question prisoners for two hours, and then put them in a 
waiting room, so they can hear the others screaming, and then bring 
them back to continue the interrogation.
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should have done more to protect the men than merely seeking diplomatic 
assurances.102

Canada’s role in the rendition of suspected terrorists is murkier. The case 
of Canadian citizen Maher Arar has received the most attention. Arar’s 
name appeared in the U.S. National Automated Immigration Lookout Sys­
tem as a member of al Qaeda, based on information received from Cana­
dian officials. U.S. officials subsequently seized him in September 2002, 
while he was changing planes in New York’s Kennedy Airport on his way 
home to Ottawa. After holding and interrogating him for several days, U.S. 
officials sent him to Syria, the country of his birth, to be detained and in­
terrogated further.

The Canadian consul visited Arar while he was detained in New York. 
Arar claimed that he told her that U.S. officials wanted to send him to 
Syria, and he claimed that she assured him that would not happen. Al­
though Canadian officials later denied knowing that the United States 
would move Arar to Syria, they supplied a list of questions for U.S. officials 
to use in their interrogation of him. Shortly before Arar was detained, 
moreover, Canadian officials discussed the possibility that other Canadian 
citizens who had been interrogated in Syria would make claims of torture. 
They agreed that “minimal information will be put out due to the ongoing 
police investigation.”103

In Syria, Arar was kept in a small, unlit cell and subjected to severe and 
abusive treatment. Arar later reported,

The cable is a black electrical cable, about two inches thick. They hit me 
with it everywhere on my body. They mostly aimed for my palms, but 
sometimes missed and hit my wrists; they were sore and red for three 
weeks. They also struck me on my hips, and lower back.... They used the 
cable on the second and third day, and after that mostly beat me with 
their hands, hitting me in the stomach and on the back of my neck, and 
slapping me on the face. Where they hit me with the cables, my skin 
turned blue for two or three weeks, but there was no bleeding. At the end 
of the day they told me tomorrow would be worse. So I could not sleep.10’’
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Most legal scholars would define this treatment as torture. Both a fact 
finder and a commission of inquiry concluded that “the treatment of Mr. 
Arar in [Syria] constituted torture as understood in international law.”105 
The commission of inquiry also made specific findings that Canadian 
officials (i) provided apparently false information to the United States that 
Arar was associated with al Qaeda, (2) knew he had been detained by the 
United States and sought to assist the interrogation of him by U.S. officials, 
(3) assured him that he would not be sent to Syria, (4) knew he was in Syria, 
and (5) were unable to obtain his release until he had been there for a year.

Remember, too, that U.S. officials detained Arar based on information 
obtained from Canadian officials. That information, in turn, derived from 
Canadian surveillance of other Muslims who live in Canada, at least two of 
whom were detained by Syrian officials earlier in 2002, when they arrived in 
that country to visit family members. Both detained men were held in cus­
tody in Syria (and one was held in Egypt as well) for more than a year. Both 
claimed—as did a third—to have been tortured, and two of them also al­
leged that they were asked questions that could only have come from Cana­
dian intelligence services. The commission of inquiry and a separate inves­
tigator determined that Syrian authorities detained two of the men partly 
because of information provided by Canadian authorities, that all three 
were tortured, and that Canadian officials sent questions to Syria for use 
during interrogations of two of the men, even though some officials were 
aware that the interrogations would likely be abusive.106

No Canadian officials have been punished for their roles in Arar’s rendi­
tion or in the other interrogations of Canadian citizens or residents in 
Syria, although the head of the Royal Canadian Mounted Police resigned. 
The Canadian government also refused to apologize to Arar after the com­
mission of inquiry issued its report, because doing so “might drive up the 
cost of a financial settlement”—although the government ultimately apol­
ogized as part of a multi-million-dollar settlement.107 In short, the level of 
involvement of Canadian officials in the mistreatment of Canadian citizens 
and residents may not be as great as that of U.S. and Syrian officials, but it 
seems clear that some Canadian officials tolerated and cooperated with the 
actions of both countries, even when those activities included interrogation 
that they must have known would include abuse and even torture.108

Canadian law on the issue of torture has also responded to the pressure 
of terrorism. In Suresh v. Canada, the Supreme Court of Canada upheld the 
constitutionality of a provision of an immigration statute that “permits 
[deportation of) a refugee on security grounds even where the refugee’s ‘life 
or freedom’ would be threatened by the return.” The court summarized its 
ruling as follows:



Later in its opinion, the court stated, “We do not exclude the possibility that 
in exceptional circumstances, deportation to face torture might be 
justified,” but it insisted that such a case would be rare.109 The Suresh court, 
in other words, admitted that individual constitutional rights are subject to 
balancing against state interests and that state interests will sometimes out­
weigh even the most fundamental individual rights. Where the state’s inter­
est is in fighting terrorism, moreover, courts will try to accommodate that 
interest—although they may, as in Suresh, attempt to create procedural 
roadblocks that will make it difficult for the state to act on those interests in 
all but the most compelling cases.

The Suresh court also took account of the ICCPR and of Article 3 of the 
Convention against Torture, which creates a nonderogable obligation not 
to “expel, return (‘refouler’) or extradite a person to another State where 
there are substantial grounds for believing that he would be in danger of 
being subjected to torture.” Although the court stated that this prohibition 
“informs the content of the principles of fundamental justice” under the 
Canadian Charter of Rights and Freedoms, it nonetheless ruled that the 
government could deport a person “to face torture.”110 The nonderogable 
obligation, once translated through the interests of the state, became flexi­
ble. It is also interesting that the deportation of Arar from the United States 
to Syria—with some involvement of Canadian officials—took place four 
months after the court decided Suresh.

The Committee against Torture highlighted the Arar incident and the 
Suresh decision in its review of the report Canada submitted pursuant to 
the Convention against Torture. The committee expressed concern over 
“the failure of the Supreme Court of Canada ... to recognise, at the level of 
domestic law, the absolute nature of the protection of article 3 of the Con­
vention that is subject to no exceptions whatsoever.” In its correspondence
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Canadian jurisprudence does not suggest that Canada may never deport 
a person to face treatment elsewhere that would be unconstitutional if 
imposed by Canada directly, on Canadian soil. To repeat, the appropriate 
approach is essentially one of balancing. The outcome will depend not 
only on considerations inherent in the general context but also on con­
siderations related to the circumstances and condition of the particular 
person whom the government seeks to expel. On the one hand stands the 
state’s genuine interest in combating terrorism, preventing Canada from 
becoming a safe haven for terrorists, and protecting public security. On 
the other hand stands Canada’s constitutional commitment to liberty 
and fair process. This said, Canadian jurisprudence suggests that this bal­
ance will usually come down against expelling a person to face torture 
elsewhere.
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with the committee, the government of Canada stressed that “deportation 
to face torture” would take place only in a “very narrow” category of “ex­
ceptional circumstances.”111

Canadian jurisprudence, in short, is exactly what one would expect from 
a liberal constitutional democracy, once one looks behind the rhetoric of 
free-floating absolute rights. Like its European counterparts and the United 
States, Canada is committed to individual rights, but only within the con­
text of state power and necessity, so that rights are bound up with and con­
stitutive of state power.112 The rules against torture and other forms of 
abuse may be categorical in theory and sometimes in practice, but they also 
bend with the winds of reasonableness and can be violated with some fre­
quency by state actors.113 Especially in an exceptional or emergency situa­
tion, the rules become flexible, both in theory and in operation.

The most revealing aspect of the debate over extraordinary rendition is 
the easy acceptance of the claim that the countries on the receiving end are 
seasoned violators of human rights. Officials of these countries almost cer­
tainly employ methods that violate human rights on a regular basis. But the 
more important point is that these countries—such places as Egypt, Jordan, 
Morocco, and Syria—are already classified, before rendition takes place, as 
the locations at which human rights violations occur.114 None of these 
countries, of course, is ordinarily considered Western or liberal. Yet all of 
these countries have spent years under European or U.S. dominance, and 
some of them could be defined today, to some degree, as client states. In 
roughly analogous legal terminology, they are, in many ways, agents of the 
United States or Europe.

The idea of colonies or, more generally, the Orient as “outside” and “un­
changing” is common, so it should be no surprise that this idea appears in 
the rendition context as well.115 Media and other accounts report that civi­
lized and developed countries send people outside, to uncivilized countries, 
where they will be subjected to traditional forms of abuse. But torture in 
these countries is, of course, not simply something that happens. It takes 
place because one or another liberal democracy asks for it to happen—and 
at this stage in the relationship, it may be that both sides perfectly under­
stand the act of rendition to be the equivalent of a request. Yet because the 
abuse takes place outside, responsibility is also displaced. So, although dis­
cussions of extraordinary rendition usually criticize the United States and 
its European allies, one almost never sees these countries accused of poor 
human rights records (although human rights groups document many of 
their abuses). The principal-agent relationship dissolves just before the 
point at which the acts of the agent are attributed to the principal. One 
senses, instead, a feeling of disappointment that liberal democracies have 
failed to conform to their own values and have employed the services of



Conclusion

Throughout the twentieth century and into the present, liberal democracies 
have employed torture or relied on others to do it for them. The European 
and Israeli experience with torture demonstrates that it is not an aberration 
in democratic countries; that its use by modern states is intimately con­
nected to racism, colonialism, concerns about law, and ideas of emergency, 
exception, and necessity; and that modern torture is usually hidden and 
therefore almost always deniable or exceptional. I want to develop two fur­
ther points in this conclusion.

The first is the issue of legality. By and large, the countries I discuss have 
not claimed that their conduct is legal in any normal sense—according, that 
is, to ordinary rules of interrogation or for treatment of prisoners. Indeed, 
the claims that rules may be bent in emergencies and that harsh methods 
may sometimes be necessary or justified are more familiar to political dis­
course. Yet they are also appeals to law, albeit to the law of exception. 
Equally critical is that the law of exception is itself normal, even pedestrian. 
Lawyers know there is an exception to every rule, or at least that they are al­
ways permitted to argue for an exception and that such arguments will be 
seen as reasonable and sometimes prevail. What happens in the case of tor­
ture is an appeal to a metadiscourse of exception, which is associated with 
states of emergency. Because the idea of the exception is already part of the
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countries with poor human rights records. As for those other countries, 
there is no disappointment, because there is no expectation that they would 
act differently. They merely are what they are.116

My point in these paragraphs is not to fan the flames of moral outrage. I 
want only to explain why, in the context of rendition, the use of torture re­
mains hidden in plain view. Rendition is an exceptional measure—U.S. 
officials themselves now call it “extraordinary rendition”—and it is practiced 
on noncitizens and particularly on Arabs or Muslims, who often are sent 
back to their countries of origin. The entire process rests on assumptions of 
difference and of a moral hierarchy among nations, extending from benevo­
lent liberal democracies that exercise “leadership” on human rights down to 
countries that torture because that is what they have always done.117 These 
understandings make it difficult to entertain alternative possibilities, such as 
that there may be little material difference in the human rights records of the 
countries on either side of the rendition. Put plainly, for citizens of liberal 
democracies, rendition means that they do not see torture, they did not do 
it, and it may not even have happened; extraordinary rendition means that, 
even if it did happen, it was justified by exceptional circumstances.
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law, the claim of exception due to an emergency is also an appeal to law, 
even when it asks for or demands the suspension of law in some sense. In 
fact, the governments of England and France took care to follow legal forms 
that created a process for declaring emergencies and assuming emergency 
powers. Court decisions in Israel, in Canada, and arguably in England sim­
ilarly recognize that torture or sending someone to be tortured may be ap­
propriate based on a balance of harms.

Whether or not the actions of these countries are illegal in some sense, 
their actions also have a fundamental claim to legality in the basic sense of 
being authorized by legislation or upheld by judicial decision. If these ac­
tions remain illegal, the reason is that, whatever the legal forms employed, 
governments are simply not allowed to torture or engage in related forms of 
abusive treatment. This claim is founded on an appeal to the idea of legal 
rights against certain kinds of government action. As we have seen repeat­
edly, however, rights-based arguments against abusive treatment are not 
clear-cut. The combination of legal reasoning and emergency power can 
carry the day against rights claims, partly because such claims must be in­
terpreted against the background of the state power that animates them 
and gives them purpose. Further, whether or not the claim of government 
necessity wins in court, its legal veneer provides surface plausibility in the 
political and social realms. If we add to that the fact that modern states try 
to hide their use of torture and tend to employ it against unpopular or mar­
ginal groups, whether at home or abroad, one can easily see the precarious­
ness of any claim or assumption that a right against torture actually pro­
vides meaningful protection against state violence.

The second point I wish to make here elaborates on the argument I made 
at the close of the section on rendition and outsourcing torture. The colo­
nial and hidden qualities of torture overlap. Abuses that happen overseas 
are not subject to the same rules, as if the world outside is always a state of 
exception or emergency; accordingly, such abuses are easily suppressed or 
forgotten. But as Ann Stoler has argued, colonies served as Europe’s “labo­
ratories of modernity,” such that “those most treasured icons of modern 
western culture—liberalism, nationalism, state welfare, citizenship, culture, 
and ‘Europeanness’ itself” were “clarified among Europe’s colonial exiles in 
Asia, Africa, and Latin America and only then brought home.”118 She and 
other writers have suggested that these “treasured icons” went hand in hand 
with—or gloved the hand of—violent repression. If so, one would expect a 
certain degree of difficulty in separating the good from the bad in the 
process of bringing the icons home. The next two chapters, on the use of 
torture by the United States, will provide an additional forum for testing 
that hypothesis.
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This chapter surveys instances in which officials in the United States have 
engaged in torture or similar conduct. In each instance, allegations of mis­
conduct have been publicized widely and substantiated to some degree. 
Yet each time, the allegations have also been denied, minimized, or ex­
plained away. Torture and other mistreatment in the Philippines and Viet­
nam have been characterized as anomalous responses to worse atrocities 
committed against U.S. forces. After World War II, officials created special 
categories to describe prisoners who were held outside the protections of 
the laws of war, and they developed new techniques of coercion. In Viet­
nam and Latin America, abuses were easily portrayed as the excesses of lo­
cal officials over whom U.S. forces lacked control—and so, again, as 
anomalous or simply unrelated to U.S. law and practice. With police and 
prison practices, abuse is often explained as a reasonable or understand­
able—even if unfortunate and sometimes illegal—response to the pres­
sures of controlling violent people. Finally, immigration is often insulated 
within the sovereign power to control borders and, by extension, the bod­
ies of people moving across them.

In describing these events, my goal is to reveal the ways in which the use 
of torture and other violence provides precedents for and prefigures the de­
bate over the use of torture in the war on terror. Further, my juxtaposition 
of imperial and domestic violence should underscore the ambiguities of 
state violence, the way in which torture sits on a continuum with other 
forms of state violence, and the links between detention and violence. Most 
important, I hope to display some of the commonalities between police and 
military violence against populations inside or outside the territorial 
boundaries of the United States. In each case, for example, authorities 
define the victims of torture as in some way deviant, inferior, violent, or un­
desirable. The same is true for the war on terror, whether the United States 
acts inside or outside its formal borders.



I

The Philippines

This section provides a brief overview of ways U.S. officials have used tor­
ture as a tool of conquest or foreign policy, beginning with the Philippine- 
American War. My choice of these episodes reflects my desire to focus on 
the period of time in which the United States has been an imperial power, 
and the Philippines provide a good starting point. Of course—to take two 
examples—the treatment of Native Americans and African Americans 
throughout U.S. history could provide additional episodes of state violence 
deployed to create and sustain a national identity. Torture, corporal pun­
ishment, population control or concentration, mass or reprisal killing, and 
summary execution come up again and again in accounts of slavery and the 
displacement of Native Americans, and they return in the examples 1 dis­
cuss here. The treatment of Native Americans in particular—linked as it is 
to decades of military conflict—may even have provided a template for the 
operations of U.S. forces in other countries, especially when counterinsur­
gency tactics became the chosen means of engagement.1

Beginning in 1896, Filipino revolutionaries sought independence from 
Spain, and they proclaimed a republic in 1899. At the same time, however, 
Spain was losing the Spanish-American War, and it ceded the Philippines to 
the United States in 1898. Hostilities between U.S. and Filipino forces broke 
out in 1899, and the McKinley administration moved quickly to assert con­
trol over its new colony. By the end of 1902, the Philippine-American War 
was largely over.

Before hostilities broke out, U.S. officials and newspapers sometimes 
portrayed Filipino forces in positive terms, at least by comparison to the 
Spanish forces who were the common enemy. During that period, Filipino 
leaders worked to establish a government that could claim sovereignty over 
the country, and some U.S. officials concluded that the people of the Philip­
pines were “capable of self government.”2 Those conclusions changed as the 
United States sought to assert sovereignty over the islands. Officials and 
journalists began to portray Filipinos as uncivilized and “absolutely unfit 
for self-government.”3 They also depicted Filipino forces as brutal, with the 
result that the Philippines became defined as a torture nation peopled by 
“bandits” who employed guerilla tactics and attacked unoffending victims 
(usually U.S. soldiers).4 Soldiers on the ground tended to agree with this 
characterization of their enemy: at best, the natives were “wayward and vi­
olent children who needed to be coerced into behaving properly”; at worst, 
they were an unscrupulous enemy that had forfeited the right to civilized
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tactics.5 Either way, harsh tactics similar to those of “Injun warfare” were 
warranted.6

In short, as Paul Kramer asserts, the conflict in the Philippines quickly 
turned into “a war whose ends were rationalized in racial terms before do­
mestic publics, one in which imperial soldiers came to understand indige­
nous combatants and noncombatants in racial terms, one in which race 
played a key role in bounding and unbounding the means of colonial vio­
lence, and in which those means were justified along racial lines.”7 This 
rhetoric of race did not simply define the Filipinos, of course. It also helped 
define American identity and civilization in explicitly racial terms. Perhaps 
because this kind of rhetoric went deeper than the conflict in the Philip­
pines, supporters of the war were not the only ones who used images of race 
and civilization to support their arguments. Anti-imperialist writers also 
made free use of racial and other stereotypes. An editorial in the Washing­
ton Post, for example, opposed occupying the islands because “[t]here is no 
authority in the Constitution to shoot civilization into savages on that 
other hemisphere.”8

The tactics of individual troops and their commanding officers reflected 
these attitudes. Some officers told their men to take no prisoners during 
certain operations, and one officer was told by his commanding general to 
kill every male capable of bearing arms, which he defined as every male 
over 10 years old.9 More generally, torture (often in the form of the “water 
cure,” which consisted of holding a person down and pouring water into his 
mouth and nose), mass or reprisal killing, property destruction, and con­
centration camps became common tactics, especially after more than 50 
U.S. soldiers were killed and their bodies mutilated at Balangiga.10 Brian 
Linn confirms not only that the use of torture “steadily increased” over the 
course of the war but also that the army loosened its judicial processes, 
“which now proceeded with far more dispatch and sent prisoners to the 
gallows with far more regularity.”11

As Linn summarizes the army’s tactics, U.S. forces destroyed thousands 
of houses and over a million tons of crops and confiscated large numbers of 
horses and cattle. When the war was over, some areas of the Philippines 
were “systematically devastated,” and large segments of the population were 
impoverished and thus entirely dependent on the colonial government.12 In 
addition to destroying property to punish the population and deny re­
sources to guerillas, U.S. forces also tried to control the population in cer­
tain areas through “concentration.” General Arthur MacArthur ordered 
forces on Marinduque “to regard all the male population over fifteen years 
of age as enemies.” He demanded that “whenever it is possible to round 
them up and treat them as prisoners of war, it should be done, and they 
should thus be held until the situation is entirely cleared up.” Concentra-
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tion also took the form of “separat[ing] civilians into towns or‘protected 
zones,’ outside of which everyone was regarded as an enemy.”13 Andrew Bir- 
tle writes that to enforce this policy on Marinduque, “the Army destroyed 
almost all of the houses outside the six concentration zones.”1'1

“[Pjeople forced into the camps,” reports Linn, “were overcrowded and 
suffered from food shortages and sanitation that ranged from poor to ap­
palling.” Linn also suggests that “malnutrition, poor sanitary conditions, 
disease, and demoralization may have cost as many as 11,000 Filipino lives 
and made the population susceptible to the cholera epidemic of 1902.”15 By 
the end of the conflict, 200,000 or more Filipinos had died, with a presum­
ably comparable figure injured and an even larger number left without 
homes or adequate resources.16 The army apparently considered these tac­
tics successful, because concentration of the population was taught as an 
acceptable occupation strategy until the eve of World War II.17

The revelation of these tactics to a domestic public through letters and 
newspaper articles led to an uproar. The Anti-Imperialist League published 
a collection of soldiers’ letters in 1899 that included numerous descriptions 
of shooting and killing unarmed, fleeing, or helpless Filipinos.18 At roughly 
the same time, a representative of the International Committee of the Red 
Cross concluded that “American soldiers are determined to kill every Fil­
ipino in sight.”19 One soldier wrote of using the water cure “on 160 Fil­
ipinos, all of whom save twenty-six had died from the ordeal.”20 As stories 
of mistreatment accumulated, Massachusetts senator George Hoar de­
manded an investigation, and supporters of the war complied by referring 
the matter to the existing committee on the Philippines, chaired by Senator 
Henry Cabot Lodge (also of Massachusetts, but a supporter of the war).

The first witness in the investigation was William Howard Taft, the gov­
ernor of the Philippines and a future president and chief justice of the 
United States. He admitted that U.S. forces had used the water cure to ob­
tain information. The next witness, General R. P. Hughes, admitted that sol­
diers frequently burned homes to deter attacks and punish guerillas (by 
punishing their families).21 Several soldiers described giving the water cure 
to Filipino prisoners, and at least one testified that his commanding officers 
were aware of its use.22

While the committee was conducting its investigation, the U.S. secretary 
of war, Elihu Root, published a report purporting to describe the results of 
an investigation into “charges of cruelty . . . toward natives of the Philip­
pines.” The report admitted that 44 genuine cases existed, but it justified the 
mistreatment by stating that Filipino forces acted “with the barbarous cru­
elty common among uncivilized races, and with general disregard for the 
rules of civilized warfare.” The report continued,
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That the soldiers fighting against such an enemy, and with their own eyes 
witnessing such deeds, should occasionally be regardless of their orders 
and retaliate by unjustifiable severities is not incredible. Such things hap­
pen in every war, even between two civilized nations, and they always will 
happen while war lasts.23

or “exceptional circum-
•including at least one who used the water

It is my belief that the “water cure” was very rarely, if ever, administered 
by American soldiers. It was a matter of common knowledge that occa­
sionally the Macabebe Scouts, when not under the direct control of some 
officer, would resort to this means of obtaining information as to the 
whereabouts of concealed arms and ammunition. They did this, how­
ever, on their own responsibility and without orders from their superiors. 
... The so-called “water cu re,” as it has been described to me by Macabebe 
soldiers, was by no means so severe an ordeal. ... It occasions nothing 
more than a few moments of strangling, and never resulted fatally.25

The revelations of torture and other forms of abuse led to a few prosecu­
tions, most of which resulted in acquittals. Military officials confirmed that 
the water cure ordinarily violated the laws of war, but they took care to stress 
that they were not ruling on cases of “emergency” 
stances.” Convicted soldier:
cure—received minor sentences, and President Theodore Roosevelt com­
muted the one significant sentence handed down for a charge of murder.26

At least two officers who were court-martialed for murdering Filipinos 
mounted serious legal defenses based on General Orders No. too, also 
known as the Lieber Code, in honor of Francis Lieber, who drafted it for the 
Union during the Civil War to codify a set of standards—the “law in war”— 
for the conduct of military operations. The code tends to receive uncompli­
cated plaudits for “articulatfing] humanitarian principles that have since 
become basic concepts of international law,”27 and it certainly exhibits hu­
manitarian principles, partly by providing qualified rights for combatants. 
Thus, it seeks to prohibit “cruelty” and states that “[i] t is against the usage 
of modern war to resolve, in hatred and revenge, to give no quarter.” Yet the 
code also accommodates principles of “military necessity” and emer-

About the use of the water cure, Secretary Root adopted a set of argu­
ments that prefigures the responses of present-day political figures. The gist 
of his arguments was that such activity did not happen; that if it did hap­
pen, it was the fault of someone else (probably a native); and that in any 
event, it was not so terrible.2,1 The vehicle for these arguments was a letter 
written by Brigadier General Frederick Funston, which Root quoted promi­
nently and at length.
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gency—for example, by providing that “a commander is permitted to direct 
his troops to give no quarter, in great straits, when his own salvation makes 
it impossible to cumber himself with prisoners.”28

The Lieber Code takes a similar approach to civilians and insurgents. It 
“envisioned a reciprocal relationship between the population and the 
Army.” Birtle explains, “As long as the population did not resist military au­
thority it was to be treated well. Should the inhabitants violate this compact 
by taking up arms and supporting guerilla movements, then they were open 
to sterner measures.”29 The code thus exhibits a “double logic” that rests on 
an inclusion of certain categories of combatants (e.g., regular soldiers and 
peaceful citizens), who are entitled to the code’s protections, and an exclu­
sion of other categories (e.g., guerillas and hostile citizens), who are not en­
titled to protection and, instead, are subject to retaliation and other treat­
ment according to principles of military necessity.30 Going further, the 
intersection of the code’s structure with the colonial project inevitably gen­
erated the conclusion that savage behavior by people known to be civilized 
(e.g., abuses committed by U.S. soldiers) was aberrational, while savage be­
havior by people known or suspected of being savages (e.g., guerillas or 
military-aged members of the subject population) confirmed the entire 
community’s lack of rights.

For example, when General MacArthur officially adopted tougher tactics 
against Filipino fighters in 1901, his justification paraphrased Article 82 of 
the Lieber Code: “[M]en who participate in hostilities without being part of 
a regular organized force . . . divest themselves of the character of soldiers 
and if captured are not entitled to the privileges of prisoners of war.”31 He 
meant that nonuniformed fighters who employed guerilla tactics and who at 
least sometimes wounded or captured American prisoners were necessarily 
beyond “the pale of the law” and were “enemies of humankind.” Instead of 
being protected fighters, they were criminals and murderers, which meant 
they could be treated summarily—and executed—under the laws of war.32

Within this structure, a defense based in the Lieber Code was a wise 
choice for the officers court-martialed for murdering Filipinos. One of the 
officers was acquitted, and the other—the general who ordered the killing 
of all males over 10 years old—was convicted only of “conduct to the preju­
dice of good order and military discipline.” His punishment was immediate 
retirement. In imposing this punishment, President Roosevelt stressed “the 
cruelty, treachery, and total disregard [by Filipinos] of the rules and cus­
toms of civilized warfare,” and he explicitly “approve[d] the employment of 
the sternest measures necessary to put a stop to such atrocities,” even as he 
disapproved of “torture and of improper heartlessness in warfare on the 
part of individuals and small detachments.”33

My discussion of the war in the Philippines has strayed beyond a tar-



From the Allied Victory into the Cold War

Some of the brutality meted out by Allied forces—including U.S. forces— 
after the surrender of Germany in 1945 can be characterized and even ar­
guably excused as a response to the tactics of Germany under Nazi rule. 
Nonetheless, the idea of collective guilt—that the surviving Germans were 
getting what they deserved—too easily helped create the sense that abuse 
was appropriate. This sense existed all the more because, as Giles Mac- 
Donogh notes,“[p]ropaganda had taught the soldiers that Germans—par­
ticularly German soldiers—were subhuman.”34

Some of the violence—indiscriminate killing, rape, and destruction or 
theft of property—was perhaps a variation on the looting and pillaging that 
has often accompanied military victories. MacDonogh seems to take this 
view when he writes, “Understandably, civilians were shot as Germany was 
invested in the spring in 1945, either deliberately or by accident. This hap­
pened above all in the east, but it was a relatively frequent occurrence in the 
west as well.”35 Yet the violence of the occupation did not stop at the famil­
iar. Just as the Bush administration adopted the terms enemy combatant 
and detainee to avoid the protections of national and international law dur­
ing the war on terror, so, too, the Allies denied members of the disbanded 
German army the status of prisoners of war under the 1929 Geneva Con­
vention relative to the Treatment of Prisoners of War. More than three mil­
lion captured German soldiers were designated “surrendered enemy per­
sons” or “disarmed enemy persons,” which placed them outside the 
protections of international law and made them eligible for such things as 
forced labor.36
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geted analysis of torture and related forms of abuse to include detention 
and concentration, killing, and destruction of property. Yet these tactics fit 
together to define the Philippines as a dependent colony of uncivilized na­
tives in need of guidance. Torture was one of the processes by which the lo­
cal population learned what civilization meant and what their relationship 
to it would be. It is also worth stressing that the dynamics of official and 
unofficial responses to the problem of fighting insurgents and to revela­
tions of abuses by U.S. forces—media reports, reluctant congressional in­
vestigations, and limited criminal prosecution—have striking similarities 
to those surrounding the same issues in the war on terror. One clear simi­
larity is that the public and political establishment quickly became bored 
with the topic and largely stopped paying attention. Indeed, an almost stud­
ied lack of attention by the general public and political figures—albeit with 
brief exceptions—underscores my account of torture as an integral part of 
U.S. military, intelligence, and foreign policy.
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Many of these “persons” were housed in former death camps, and over a 
million perished—most in the east, but MacDonogh estimates that as many 
as 40,000 died in American custody. Starvation, beatings, and other forms 
of brutality were common in the revived camps, while higher-ranking 
officials, such as the former SS officers accused in the Malmedy massacre, 
were subjected to solitary confinement, extremes of heat and cold, and 
mock trials and mock executions, as well as kicks, beatings, and deprivation 
of food and sleep.37 Perhaps, too, there was abuse by omission. In the gen­
eral privation that inflicted the population following the war, hunger and 
starvation were seen by some occupying officials as a method of collective 
punishment.38

As the occupation wound down and the cold war began in the late 1940s 
and early 1950s, CIA officials began to gather information about the inter­
rogation methods of communist countries. They became convinced that 
Russian and Chinese intelligence services had developed sophisticated tac­
tics—such as brainwashing—that could undermine U.S. intelligence-gath­
ering efforts. In response to this perception, CIA officials sponsored re­
search into techniques for obtaining information from unwilling subjects, 
with a focus on psychological approaches. The eventual result was the 
KUBARK Counterintelligence Interrogation manual of July 1963, which 
sought to synthesize a science of counterintelligence interrogation. To that 
end, the manual proclaims that its guidelines are “based largely upon the 
published results of extensive research, including scientific inquiries con­
ducted by specialists in closely related subjects,” and its authors explicitly 
claim to be bringing “pertinent, modern knowledge to bear [on the] prob­
lems” of interrogation.39 In keeping with this rhetoric, the manual contains 
a section titled “The Non-Coercive Counterintelligence Interrogation.” The 
techniques in this section are designed to have an “unsettling effect” that 
“disrupt[s] radically the familiar emotional and psychological associations 
of the subject” and creates “feelings of guilt”—with the goal of generating 
cooperation instead of resistance.'10

Yet the manual did not expect all interrogations to be free of pain. The 
introduction instructs interrogators to get “prior approval” “if bodily harm 
is to be inflicted” or “if medical, chemical, or electrical methods or materi­
als are to be used to induce acquiescence,” and the section immediately fol­
lowing the materials on noncoercive interrogation is titled “The Coercive 
Counterintelligence Interrogation of Resistant Sources.” Indeed, according 
to the manual, if an interrogator believes that the suspect “has the skill and 
determination to withstand any non-coercive method or combination of 
methods,” it is “better to avoid them completely” and proceed directly to co­
ercive methods.41
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Note how this discussion of breaking a subject frames the issues as “prag­
matic.” Yet KUBARK did not ignore moral questions altogether. Instead, it 
dealt with them in a rational manner, by compartmentalizing them as a 
topic for further research: “The profound moral objection to applying

Psychologists and others who write about physical or psychological 
duress frequently object that under sufficient pressure subjects usually 
yield but that their ability to recall and communicate information accu­
rately is as impaired as the will to resist. This pragmatic objection has 
somewhat the same validity for a counterintelligence interrogation as for 
any other. But there is one significant difference. Confession is a neces­
sary prelude to the [counterintelligence] interrogation of a hitherto un­
responsive or concealing source. And the use of coercive techniques will 
rarely or never confuse an interrogatee so completely that he does not 
know whether his own confession is true or false. He does not need full 
mastery of all his powers of resistance and discrimination to know 
whether he is a spy or not. Only subjects who have reached a point where 
they are under delusions are likely to make false confessions that they be­
lieve. Once a true confession is obtained, the classic cautions apply. The 
pressures are lifted, at least enough so that the subject can provide coun­
terintelligence information as accurately as possible. In fact, the relief 
granted the subject at this time fits neatly into the interrogation plan. He 
is told that the changed treatment is a reward for truthfulness and an ev­
idence that friendly handling will continue as long as he cooperates.'13
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In its discussion of coercive methods, KUBARK speaks in a modern 
tone, seeking to make clear, for example, that indiscriminate use of force is 
irrational. The manual explains, “The chan [c] es of success rise steeply... if 
the coercive technique is matched to the source’s personality.... Moreover, 
it is a waste of time and energy to apply strong pressures on a hit-or-miss 
basis if a tap on the psychological jugular will produce compliance.” Fur­
ther, according to KUBARK, the goal of coercion is not to inflict pain but, 
instead, “to induce regression” and break down the prisoner’s defenses, 
which will, in turn, create feelings of guilt and dependence in the prisoner 
as part of a relationship with the interrogator.'12

The manual also addresses the concern that information obtained by 
coercion may not be reliable, and it does so by positing a more complex 
psychological relationship between the use of force and the production of 
information. Put differently, according to KUBARK, the goal of coercion 
in interrogation is only partly to obtain accurate information. Just as im­
portant is the process of putting the prisoner through a crisis, from which 
the prisoner emerges into a situation in which he or she will give truthful 
information.
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duress past the point of irreversible psychological damage has been stated. 
Judging the validity of other ethical arguments about coercion exceeds the 
scope of this paper.”'’4

The manual then addresses several coercive tactics: “arrest, detention, 
deprivation of sensory stimuli through solitary confinement or similar 
methods, threats and fear, debility, pain, heightened suggestibility and hyp­
nosis, narcosis, and induced regression.” With respect to detention, the 
manual observes, “(M Jan’s sense of identity depends upon a continuity in 
his surroundings, habits, appearance, actions, relations with others, etc. De­
tention permits the interrogator to cut through these links and throw the 
interrogatee back upon his own unaided internal resources.” As a result, the 
interrogator should manipulate “diet, sleep pattern, and other fundamen­
tals” so the prisoner will not have “a routine to which he can adapt and from 
which he can draw some comfort—or at least a sense of his own identity.” 
For its part, sensory deprivation is also useful, according to KUBARK, be­
cause it accelerates the production of anxiety and regression, which the in­
terrogator can use to reinforce the prisoner’s subservience and encourage 
the prisoner to see the interrogator as “benevolent” or as “a father-figure.”45

Threats of coercion are useful, according to KUBARK, because they will 
often be more effective than actual coercion. Because “most people under­
estimate their capacity to withstand pain,” the threat of pain can produce 
compliance. Threats also give the prisoner “time for compliance”; that is, 
the threat allows the prisoner “to protect [his] self-autonomy or ‘will’” by 
complying and providing information “voluntarily.” With respect to the 
infliction of physical pain, KUBARK observes, “whereas pain inflicted on a 
person from outside himself may actually focus or intensify the will to re­
sist, his resistance is likelier to be sapped by pain which he seems to inflict 
on himself.” The manual therefore advises against creating a simple contest 
between interrogator and prisoner. Instead, such tactics as forced standing 
are recommended as useful because they force the prisoner to be complicit 
in the infliction of pain. “Intense pain,” by contrast, can be counterproduc­
tive, because it can lead to “false confessions, concocted as a means of es­
caping from distress.”46

KUBARK also recommends judicious use of drugs, both as a tool to 
overcome resistance and as an excuse for suspects who want to justify their 
eventual cooperation. The manual assumes that a doctor will be available to 
help the interrogator determine appropriate doses, and it advises against 
using drugs “to facilitate the interrogative debriefing that follows capitula­
tion.” The manual explains, “Their function is to cause capitulation, to aid 
in the shift from resistance to cooperation. Once this shift has been accom­
plished, coercive techniques should be abandoned both for moral reasons 
and because they are unnecessary and even counter-productive.”47 In brief,
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Vietnam

The Johnson administration justified the war in Vietnam not simply as a 
way to oppose communism but also as part of a struggle against “hunger, 
ignorance, and disease”—in other words, as a standard imperial civilizing 
mission.49 When reports of abuse by U.S. forces began to filter out, the high 
purposes of the war at first made it difficult to accept that the claims could 
be true. For example, a 1965 editorial in Time magazine derided Senate ma­
jority leader Mike Mansfield’s proposal for “an amnesty to prevent further 
‘barbarism and atrocities,’ ” because “he made it sound as if the U.S. and 
government forces in South Viet Nam were just as guilty of systematic tor­
ture and terrorism as the Viet Cong.”50 Yet by 1973, Time was able to refer al­
most casually—in words that anticipate Agamben’s homo sneer and the war 
on terror’s “ghost detainee”—to the existence of political prisoners who 
were“[v]ictims of torture on both sides [and] languished] in a legal never- 
never land, protected by neither the Paris Accords nor even the status of 
common criminals.”51

Many of these abuses had nothing to do with the CIA or KUBARK. It 
seems unlikely that methods from KUBARK could have been used on a 
large scale in Vietnam, given the level of training, judgment, and available 
time—not to mention secure facilities—that these methods require from 
interrogators. Other, more “traditional”—or perhaps, as we will see, simply 
French—methods of interrogation and abuse appeared as well. For exam­
ple, a 1968 Washington Post article on interrogation included a picture of 
soldiers holding down a suspected Vietcong operative,“clad in the black pa­
jamas typical of the Vietnamese peasant and the Vietcong,” while one 
poured water onto a towel over the man’s face. According to the article, 
“This induces a fleeting sense of suffocation and drowning which is calcu­
lated to make a suspect talk.” The article noted that this incident was not 
unique: “The water technique is said to be in fairly common use among Al­
lied troops in Vietnam. Those who practice it say it combines the advan-
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physical pain, supplemented by threats and narcotics, is part of the coercive 
arsenal, but the focus is on psychological breaking and control of the pris­
oner to assist the collection of intelligence information, not on the inflic­
tion of physical pain per se.

Thus, in the competitive atmosphere of the cold war, CIA officials 
funded research into psychologically coercive interrogation tactics, not to 
replace physical coercion, but, rather, to supplement it. In so doing, they 
sought to create a science of coercive interrogation and new technologies of 
torture.48 The results of that research were influential and became an inter­
national commodity, part of the global market in torture methods.
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tages of being unpleasant enough to make people talk while still not caus­
ing permanent injury.”52 The victim in the photograph is notable for his 
lack of distinguishing characteristics. Not only is he anonymous, but he is a 
Vietnamese everyman, clad in “black pajamas” that identify him as a peas­
ant, as Vietcong, or both. No space exists between the enemy and the gen­
eral population. They blur together; anyone in black pajamas is always the 
subject of both protection and suspicion—and if suspicious, then also of 
torture.

Recently declassified army files flesh out these statements (although it 
also true that the military generally complied with the Geneva Conven­
tions). In addition to the already well-documented My Lai and Son Thang 
massacres, these materials substantiate several other incidents involving 
U.S. Army forces, including massacres and other attacks on noncombat­
ants, as well as 141 instances in which U.S. soldiers tortured civilian de­
tainees or prisoners of war with fists, sticks, bats, water, or electric shock.53 
These events underscore the distorted perception that some soldiers had of 
the Vietnamese. One soldier testified: “It wasn’t like [the Vietnamese] were 
humans.... |W]hen you shot at someone you didn’t think you were shoot­
ing at a human.”54 It is also notable that few of the soldiers involved in these 
incidents received any significant punishment.55

U.S. forces and their proxies also used the infrastructure that French 
forces left behind, such as the “tiger cages” at the Con Son Island penal 
colony, in which three to five prisoners were confined together in cells as 
small as five feet by nine feet, allegedly had lime dumped on them from 
time to time, and were subjected to “bad food, insufficient water, frequent 
beatings and being shackled for days on end.”56 This was not the only 
French influence. A team headed by General Paul Aussaresses—who played 
a central role in the torture of suspected FLN members during the Battle of 
Algiers—helped train U.S. forces in counterinsurgency tactics at Fort Bragg 
and Fort Benning.57

Nonetheless, the CIA played a special role in developing and implement­
ing counterinsurgency strategies in Vietnam. CIA agents trained thousands 
of South Vietnamese police officers in what Alfred McCoy calls “stringent 
wartime measures,” including interrogation tactics.58 Beginning in 1963, the 
CIA expanded South Vietnam’s intelligence operations by training inter­
rogators who would work at that country’s National Interrogation Center 
and at its provincial interrogation centers. Once again, the French influence 
persisted. The Vietnamese interrogators “were already well versed in ‘the 
old French methods’ of interrogation—namely water torture and use of 
electricity.” CIA officers attempted to retrain them in some of the more “so­
phisticated” methods from KUBARK.59 Under CIA supervision, interroga­
tions at the national center combined KUBARKand French methods, while
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interrogations at the provincial centers tended to rely more on violence.60 
In addition to interrogation and counterintelligence activities, CIA agents 
also organized counterinsurgency groups “to use Viet Cong techniques of 
terror—assassination, abuses, kidnappings and intimidation—against the 
Viet Cong leadership.”61

In 1967 and 1968, the CIA reorganized its efforts into the Phoenix pro­
gram, which was “an attempt to combat... Vietcong support organizations 
by identifying their members, welcoming defectors, capturing members, 
and killing members.”62 According to McCoy, “[f]or all its technological 
gloss, the program’s strategy remained grounded in [a] vision of physical 
and psychological counterterror,” and under this vision, numerous prison­
ers were tortured in the provincial centers and “summarily executed with­
out trial or due process.” By the time the House of Representatives held 
hearings on Phoenix in 1971, CIA and South Vietnamese officials associated 
with the program had killed more than 15,000 suspected Viet Cong sus­
pects.63 The vast majority were almost certainly not Viet Cong operatives. 
As with the Battle of Algiers, torture compounded the inevitable problem 
of false positives.64

Mark Moyar’s account of Phoenix maintains that most of the torture 
and killing was carried out by South Vietnamese forces trained by the CIA: 
“ 11 ] t is clear that the large majority of South Vietnamese interrogators tor­
tured some or all of the Communist prisoners in their care.... It should be 
noted that a significant minority of South Vietnamese, many of them in or­
ganizations administered by the CIA, did not torture prisoners regularly.” 
Yet Moyaralso notes, “CIA advisors in the Province Interrogation Centers, 
where many important nonmilitary prisoners went for questioning, 
watched over the Special Police interrogations there, hired their own South 
Vietnamese interrogators to work in the centers, and conducted some in­
terrogations themselves through interpreters.” Indeed, “almost all advisors” 
witnessed the use of violent interrogation methods, such as “beating, elec­
tric shock, and water torture,” as well as the infliction of summary execu­
tion on suspected Viet Cong.65

In short, even if one would like to blame local officials for the bulk of the 
problem—that is, for the continued use of French methods that became 
conflated with traditional methods or vice versa—the fact remains that 
they did not act alone. The torture of suspected Viet Cong cannot be com­
partmentalized as the sovereign act of an independent South Vietnamese 
government. U.S. officials taught physically and psychologically coercive 
methods to South Vietnamese forces, who used those methods with the 
knowledge of their teachers. Despite the best efforts of many officials, the 
role of U.S. advisers became public—or at least publicly available. There­
fore, the effort to outsource torture was only partly successful in Vietnam.
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Evidence that U.S. personnel were directly involved emerged too easily, even 
if it was also quickly forgotten.

[at which the winner 
these operations were

U.S. involvement with the “dirty wars” in Latin America is often portrayed 
as a relatively simple matter of supporting dictatorial or oligarchic regimes 
that fought bloody campaigns against leftist, communist, or indigenous 
guerilla groups.66 In this narrative, U.S. officials provided military and in­
telligence training, but they did not assist the abusive practices employed by 
these regimes. To the contrary, as James LeMoyne suggested in an influen­
tial 1988 New York Times article, “the Americans appear to have helped or­
ganize an army intelligence machine they could not control, or perhaps did 
not want to control.” LeMoyne reported that CIA training sessions included 
warnings against the use of torture, and CIA documents dating from the 
Ford administration confirm that agents “were not to participate, directly 
or indirectly, in violations of human rights” and were to “make appropriate 
efforts to prevent or delay” human rights violations by officials in countries 
in which they were working.67

The clear message in stories like this is that U.S. officials stepped over the 
line in supporting specific regimes and officials in the use of brutal meth­
ods. The implicit message is that military and intelligence personnel in 
Latin American countries were already so violent in their treatment of pris­
oners and so inventive in their violence as to be beyond the control of 
American expertise. For example, LeMoyne specifically asserted,“The prac­
tice of‘disappearing’ people is probably the most sordid invention of mod­
ern Latin American politics.”68 Put yet another way, human rights abuses 
were already happening and would have continued to happen. The United 
States either should not have intervened or should have been more careful 
about the terms of its intervention, but Latin American governments would 
have killed and tortured in any event.

But U.S. officials did not simply discover a society characterized by ex­
treme brutality. Instead, they helped create a culture of violent practices 
that influenced the evolution of coercive interrogation as a tool of U.S. pol­
icy. To begin, U.S. involvement in Latin American politics did not start in 
the 1980s, with the Reagan administration. Peter Smith observes, “Between 
1898 and 1934, the United States launched more than thirty military inter­
ventions in Latin America.” Most of the time, “(m]ilitary forces would ar­
rive amidst considerable fanfare; depose rulers, often with minimal force; 
install a hand-picked provisional government; supervise national elections

was often pre-selected]; and then depart.” Many of 
justified by a standard rationale of the white man’s
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burden. Especially for the Roosevelt, Taft, and Wilson administrations, the 
people of Latin America were inferior and in need of benevolent but stern 
supervision.69

After World War I, spurred partly by scandals over human rights abuses 
committed by U.S. soldiers in Haiti and the Dominican Republic, U.S. pol­
icy makers moved away from military intervention, in favor of “alliance[s] 
with local military chieftans.” This shift marked “the moment when the 
United States invented the Trujillos and Somozas, the military strongmen 
who would dominate Caribbean Basin politics for a generation.”70 By the 
end of the 1930s, long-term military dictatorships had emerged in Cuba, the 
Dominican Republic, El Salvador, Guatemala, and Nicaragua—as Smith 
comments, “precisely in those countries where the United States had inter­
vened or meddled to the greatest degree.” U.S. policy followed a general pat­
tern of supporting military intervention and dictatorships in Latin America 
for the next 50 years, punctuated by occasional second thoughts at the end 
of World War II, early in the Kennedy administration, and during the 
Carter administration.71 Thus, when one reads accounts which suggest that 
U.S. officials were unable to “control” the violence of their Latin American 
clients in one or another country, it is worth pausing to consider not only 
whether those comments reflect standard prejudices toward the region but 
also wnether at least some of that violence derived from the more than 80 
years of political instability that U.S. policy helped create there.

U.S. policy was not limited to general support or disapproval of specific 
regimes. During the cold war, U.S. military officials began to develop 
stronger ties with their counterparts in many Latin American countries.72 
Beginning in the early 1960s, under the Kennedy administration, CIA 
agents began training police officers in numerous countries, including Cen­
tral and South American countries, just as they had trained police in Viet­
nam. In the early 1970s, congressional investigations looked into allegations 
that these programs had included instruction in torture, and in 1975, Con­
gress cut funding for police training overseas.73 By that time, however, ac­
cording to McCoy, the agency had already “shift[ed] its torture training to 
the Army’s Military Adviser Program.” Defense Department officials, work­
ing through a secret program with the incredible name “Project X,” deter­
mined to apply “Vietnam’s lessons to South America,” partly by developing 
“a complete counterinsurgency curriculum based on seven training manu­
als, all in Spanish, that addressed key tactical problems—including Han­
dling of Sources, Interrogation, Combat Intelligence, and Terrorism and the 
Urban Guerilla.”711

The information in these manuals does not aspire to the scientific 
knowledge of KUBARK. To the contrary, army officials admitted that the 
Handling of Sources manual “refers to motivation by fear, payment of boun-
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ties for enemy dead, beatings, false imprisonment, executions and the use of 
truth serum.”75 Among other things, these tactics indicate not only that the 
strategy of “disappearing” political opponents may not have been a purely 
Latin American invention after all but also that the impetus to disappear 
opponents may not have been entirely homegrown.76

These materials remained in use until 1991, and the U.S. Southern Com­
mand distributed “as many as a thousand copies” “to military personnel 
and intelligence schools in five Latin American countries (Columbia, 
Ecuador, El Salvador, Guatemala and Peru).” The army’s School of the 
Americas provided hundreds of copies to “military students from 10 Latin 
American countries attending intelligence courses,” including students 
from “Bolivia, Colombia, Costa Rica, Dominican Republic, Ecuador, 
Guatemala, Honduras, Mexico, Peru, and Venezuela.”77 Although there ap­
pears to have been a hiatus during the Carter administration, the manuals 
were available in 1977 by mail order to “foreign officers nominated by their 
U.S. counterparts.”78 Thousands of military and police officials received 
training from the School of the Americas during this period, and graduates 
of the program include “some of the region’s most notorious human rights 
abusers.”79

In addition to these straightforwardly violent methods, the KUBARKap­
proach survived in the 1983 Human Resource Exploitation Training Manual, 
which CIA officials used in Honduras and which may have been the tem­
plate for similar courses in other countries. Large sections of the 1983 man­
ual paraphrase or directly quote KUBARK. Like KUBARK, the 1983 manual 
advocates the primary use of psychological methods, but it also recognizes 
that coercive interrogation techniques can create “debility (physical weak­
ness),’’“dread (intense fear [and] anxiety),” and “dependence.”80

Besides documentation about training in physically and psychologically 
coercive interrogation techniques, sufficient direct and circumstantial evi­
dence exists to establish that U.S. officials were aware that interrogators in 
many Latin American countries supported by the United States were using 
rough and coercive methods on political and military prisoners.8' Testi­
mony of torture victims and anecdotal evidence indicate that U.S. officials 
sometimes were present during interrogations that included torture, al­
though a CIA investigation declared with respect to Honduras that “[n]o 
evidence has been found to substantiate the allegation . . . that... any ... 
CIA employee was present during sessions of hostile interrogation.”82 In 
this context, it is worth noting that although the CIA had promulgated hu­
man rights directives as early as the Ford administration, “no explicit CIA 
policy statement regarding interrogations has been found prior to 1985.”83 
In sum, U.S. officials pioneered an approach of torture by proxy in Latin 
America. Further, the lack of any significant public furor when these prac-



Torture in the Homeland

This section discusses the importance of physical abuse to domestic law en­
forcement and prison discipline. I also consider the structure of immigra­
tion law and detention. My goal is simply to demonstrate that arbitrary 
process, detention in difficult conditions, and deliberate abuse were part of 
the U.S. legal landscape well before September 11, 2001. These forms of 
abuse provided a direct source for many of the methods used by U.S. forces 
in Afghanistan, Iraq, and Guantdnamo Bay.

In chapter 3, I described the constitutional law of police violence. I sug­
gested that police officers have considerable leeway to use force, including 
deadly force, primarily because their conduct will be judged under a rea­
sonableness test that avoids second-guessing the often difficult decisions of 
police work. Here, I elaborate on some of the historical and contemporary 
contexts of those legal doctrines.

Police violence was widespread in the late nineteenth and early twentieth 
centuries. Lawrence Friedman describes “a whole world of torture and 
abuse” in which “the police enjoyed an enormous amount of discretion as 
far as the lower levels of society were concerned.” He continues, “Southern 
blacks were always fair game. And what the police did to drunks, hoboes, 
and the poor in general was largely invisible. It happened in the back alleys, 
in the station houses, on the streets, out of sight of the bright lights and 
boulevards of due process.”8'’ Police in many states also used their ability to 
detain and interrogate people as material witnesses—which sometimes 
meant they were actually detained as suspects.85 The Wickersham Commis­
sion’s 1931 report “Lawlessness in Law Enforcement” documented and ex­
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tices were revealed in detail by journalists in the 1990s indicates that the idea 
of outsourcing abuse was quite successful as a political strategy.

So far, I have discussed the regular use of torture and other abuse by U.S. 
officials and—more recently—their U.S.-trained proxies from the Philip­
pine-American War up to at least 1991. Time and again, the use of coercive 
tactics has been denied or minimized. Where abuse could not be denied, it 
was inevitably termed an aberration, and officials shifted responsibility for 
it onto the shoulders of low-ranking soldiers or onto allies operating out­
side of U.S. control and portrayed as difficult to control for cultural rea­
sons. Each of these things—direct abuse, the use of proxies, denials, and ef­
forts to shift responsibility—would return with the war on terror.

“Domestic” Police Violence
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posed “in enormous and grisly detail the arbitrary coercive character of po­
lice practices in the USA.”86 The report revealed that police interrogators in 
many cities punched suspects, twisted their arms painfully, beat them with 
rubber hoses, or resorted to starvation and exhaustion.87 These revelations 
galvanized efforts to reform police interrogation practices. Reform also 
gathered steam from Supreme Court holdings that certain confessions were 
involuntary in violation of the due process clause and from the Miranda de­
cision requiring police to provide suspects with information about their le­
gal rights—including a right to remain silent—prior to interrogation.88

Admittedly, police often must use force, and deciding whether a particu­
lar use of force was appropriate can be difficult. For example, a recent study 
by the Bureau of Justice Statistics reported that 2,002 people died “in the 
process of arrest” by state and local police from 2003 to 2005. More than half 
of those deaths were homicides, the vast majority of which were considered 
by authorities to have been justified under the circumstances89—although, 
of course, legal doctrine aids that conclusion. Notwithstanding the possi­
bility of reading this report to suggest that most police violence is justified, 
it remains true that unnecessary police violence continues to be a 
significant problem in the United States today. Further, in the decades-old 
war on crime, a public willingness to accept police violence as the price of 
safe communities helps to mute concern over excesses; certainly, there is lit­
tle if any public outrage over any but the most egregious events.90

In a report issued before the attacks of September 11, 2001, Amnesty In­
ternational discussed numerous examples of police brutality, with a specific 
focus on its racial aspects. It concluded that “the overwhelming number of 
victims of police brutality, unjustified shootings and deaths in custody are 
members of racial or ethnic minorities.” But the report continued, “| W]hile 
race is a key factor in police brutality, it is not the sole problem. Police use 
of excessive force and questionable shootings are reported with alarming 
regularity in a variety of situations, sometimes cutting across racial lines. 
... Suspects continue to die in police custody after being held in dangerous 
restraint holds or subjected to other force.” Amnesty International recog­
nized that “some police agencies have taken measures to tackle these prob­
lems,” but it maintained that “police brutality and excessive force remains 
both persistent and widespread across the USA.”91

Although many incidents of excessive force can be classified as aberrant, 
the sheer number of complaints suggests a different conclusion. Excessive 
force may not be a frequent event for any specific police officer or depart­
ment, but it is on the menu of potential responses to suspicious behavior. 
Further, notwithstanding the fact that some acts of police violence are aber­
rational, others are systematic. The most notorious recent examples are the



Torture and Violence in U.S. Prisons

These numbers tell only part of the story. As the prison population in­
creased, the understanding of the goals that prison and its related infra­
structure should serve also changed. As David Garland observes, “[i]n the 
last few decades, the prison has been reinvented as a means of incapacitative 
restraint.” He explains,

As of December 31, 2001, there were an estimated 5.6 million adults who 
had ever served time in State or Federal prison, including 4.3 million for­
mer prisoners and 1.3 million adults in prison. Nearly a third of former 
prisoners were still under correctional supervision, including 731,000 on 
parole, 437,000 on probation, and 166,000 in local jails. . . . [A]n esti­
mated 1 of every 15 persons (6.6%) will serve time in a prison during their 
lifetime.9’’

Once a defendant has been convicted of a crime, the focus shifts from in­
vestigation and interrogation to punishment and the law that regulates it. 
Although there are many reasons for imposing criminal sanctions and 
many ways to impose them, punitive incarceration or its threat (through 
probation or suspended sentence) is the overwhelming choice in the con­
temporary United States. During the last 30 years of the twentieth century, 
ideals of rehabilitation gave way to retributive and expressive rationales for 
punishment. The percentage of cases in which imprisonment was a com­
ponent of the sentence increased, as did the length of prison terms, and the 
U.S. prison population increased by 500 percent between 1973 and 1997.93 
The Bureau of Justice Statistics reports,
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Rampart scandal in Los Angeles and the widespread use of torture (includ­
ing electric shock) and other abuse in the Chicago Police Department’s 
Area 2.92

The problem of abusive conduct by law enforcement officers is not lim­
ited to excessive force, whether isolated or systematic. Efforts to control po­
lice violence have had significant successes. Police interrogation practices, in 
particular, have shifted from acceptance of physical methods to reliance on 
psychological tactics. But interrogation law has not responded with further 
regulation. Instead, it provides significant leeway for police to use coercive 
psychological tactics. It remains a fair question whether some of these meth­
ods inflict severe mental suffering sufficient to qualify as torture on a sys­
tematic basis and not simply with respect to particular individuals. Even if 
labeling them as torture is appropriate, the fact that these methods leave no 
marks makes this form of violence attractive as well as difficult to prevent.
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Probation and parole have de-emphasized their social work functions 
and give renewed weight to their control and risk-monitoring functions. 
Sentences that are higher than would be justified by retributive consider­
ations are made available and even mandatory. Community notification 
laws publicly mark released offenders, highlighting their past misdeeds 
and possible future dangers. There is a relaxation of concern about the 
civil liberties of suspects, and the rights of prisoners, and a new emphasis 
upon effective enforcement and control.95

In other words, there is an emphasis on the idea of crime and the risk of 
crime as central to everyday life and experience in modern society, such that 
dealing with criminals—and dealing with them as criminals—is one of the 
overriding tasks of the state. At the same time, the fear remains that the gov­
ernment is failing to control crime, so that more efforts are needed, greater 
toughness is necessary, and individual security becomes paramount yet also 
elusive. The fear of crime and the war on crime are thus near-perfect ana­
logues of the war on terror.

Not surprisingly in light of these developments, the prison conditions 
endured by this large part of the U.S. population are not good. In the early 
twentieth century, conditions were often very harsh, and not until the 1960s 
did a general effort to improve prison conditions gain momentum.96 The 
doctrinal vehicle for these changes was the Eighth Amendment to the Con­
stitution, which bans “cruel and unusual punishments.” The Supreme 
Court has interpreted that language along two tracks, one dealing with 
physical violence and the other addressing general conditions of prison life. 
With respect to violence, the Court has interpreted the Eighth Amendment 
to prohibit the “unnecessary and wanton infliction of pain” in the course of 
incarceration or other punishment imposed as part of the criminal 
process.97 Applied in any serious way, this standard outlaws abusive treat­
ment of prisoners, including conduct that people likely would characterize 
as torture. For example, in Hope v. Pelzer, the Supreme Court ruled that Al­
abama corrections officials violated the Eighth Amendment when they left 
an inmate handcuffed to a hitching post in the sun with his hands above his 
head for seven hours as punishment for misbehavior on a work squad.98

Officially sanctioned violence has declined in most prisons over the past 
half century, but prisons remain harsh and violent. Indeed, the “unneces­
sary and wanton” standard for applying the Eighth Amendment explicitly 
leaves open the possibility of justifying the infliction of pain. “Unnecessary” 
uses of force are banned, but officials may still inflict severe pain on prison­
ers if that pain is related to a legitimate goal, such as maintaining prison dis­
cipline. In Whitley v. Albers, the Supreme Court said that officials are not li­
able for damages if “force was applied in a good faith effort to maintain or



U.S. Torture at Home and Abroad 155 
restore discipline” but that they will be liable if they act “maliciously and 
sadistically for the very purpose of causing harm.”99 Put differently, a pris­
oner seeking to establish in court that officials violated the Eighth Amend­
ment by using too much force cannot succeed merely by proving a purpose 
to cause harm, because there might be legitimate reasons for such a purpose 
and because distinguishing a purpose to cause harm from mere knowledge 
that harm would result might be too difficult. A prisoner claiming an 
Eighth Amendment injury in a case involving use of force must instead 
prove a “malicious and sadistic” purpose. As with the Fourth Amendment, 
officials are likely to receive a great deal of latitude when prison order is 
or “reasonably” appears to be—at stake and where a ruling against them 
would have the consequence of calling their fundamental decency into 
question and branding them as deviant.

Similar problems arise with contemporary claims about “conditions of 
confinement.” Although inmates can challenge those conditions in court 
under the Eighth Amendment, the Supreme Court has held that they must 
prove two things to prevail. First, the conditions must be so bad that they 
deprive inmates of “the minimal civilized measure of life’s necessities.” Sec­
ond, plaintiffs must show that prison officials were “deliberately indiffer­
ent” to those conditions, which requires proof that an official “knows of 
and disregards an excessive risk to inmate health or safety.”100 Thus, the 
Court has ruled that “an official’s failure to alleviate a significant risk that he 
should have perceived but did not... cannot... be condemned as the inflic­
tion of punishment.”101 As the long history of litigation over prison condi­
tions confirms, prisoners sometimes win such cases. But in recent years, at 
a time when public policy approaches to crime have turned increasingly 
punitive, the trend of court decisions has run against prisoner claims, and 
federal legislation has imposed significant procedural roadblocks.102

As if to underscore these doctrinal limitations, federal judges have taken 
care, from time to time, to express such sentiments as “Prisons are neces­
sarily dangerous places; they house society’s most antisocial and violent 
people in close proximity with one another.” Judges have argued that “some 
level of brutality and sexual aggression among [prisoners] is inevitable no 
matter what the guards do ... unless all prisoners are locked in their cells 24 
hours a day and sedated.”103 They have explained that “forcibly keeping 
prisoners in detention is what prisons are all about,” and they have claimed 
that “[t]o the extent that such conditions are restrictive and even harsh, 
they are part of the penalty that criminal offenders pay for their offenses 
against society.”104

What, then, is the world with which these legal doctrines interact? The 
Bureau of Justice Statistics has compiled the following information:
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• Ten percent of state inmates and 3 percent of federal inmates were 
injured in a fight.

• Two percent of deaths in state prisons from 2001 to 2004 were homi­
cides, and 6 percent were suicides, while 32 percent of deaths in local 
jails during a similar period were suicides.

• The number of allegations of sexual violence is 2.91 per 1,000 inmates 
per year, with 54 percent of the allegations involving misconduct or 
harassment by staff.

• Fifty-six percent of state prisoners and 45% of federal prisoners have 
some kind of mental health problem, and 30% of state and federal pris­
oners “have symptoms of a mental disorder without a recent history.”105

These numbers are incomplete, and their accuracy is debatable, as the bu­
reau admits. They likely understate the level of violence in prison.106 Recent 
litigation has also documented that prison conditions remain poor and that 
violence and abuse are common in many facilities. Responsibility for vio­
lence and abuse does not go entirely in one direction, but Jamie Fellner con­
vincingly argues that wardens and other senior staff too often “failed to es­
tablish—and enforce—clear policies and expectations about how staff will 
treat inmates.” Indeed, Fellner suggests that “some senior officials expressly 
or tacitly condone the abuse of inmates” in order to control prisoners and 
maintain good relations with staff. Violence thus becomes inevitable within 
the prison culture: “The ‘default’ culture in a prison is toxic. That is, the cul­
ture does not come automatically with respect for inmates as individuals 
with dignity and rights, or with a commitment that prison be as productive 
an experience as possible.”107

The Texas prison system provides a good example. Litigation in federal 
court over the conditions in Texas prisons began in 1972. In 1999, a federal 
district judge found that conditions in the prison system violated the 
Eighth Amendment on several grounds. Among other things, the court 
documented the existence of “a prison underworld in which rapes, beat­
ings, and servitude are the currency of power” and to which officials were 
deliberately indifferent. The court also reported, “|T]he pattern of‘slam­
ming,’ hitting, and kicking by corrections officers in the cellblocks ... is so 
prevalent as to implicate the Constitution. Simply stated, the culture of 
sadistic and malicious violence that continues to pervade the Texas prison 
system violates contemporary standards of decency.”108

Drawing from the court’s finding of a violent and sexually charged 
prison culture in Texas, the issue of sexual assault in prison is worth con­
sidering in more detail. Congressional findings in the Prison Rape Elimina­
tion Act of 2003 included the “conservative” estimate that “thirteen percent 
of inmates in the United States have been sexually assaulted in prison.”



Each inmate will probably experience prison as a partly sexual punish­
ment, even if he is neither raped nor rapist. He will receive extensive sex­
ual harassment, and will likely engage in sexual harassment toward oth­
ers. He will lose all privacy rights, including any semblance of sexual 
privacy, as his body is monitored, restrained, and regulated. And he will 
hold a place in a prison hierarchy based on his assignment to a sexual 
category.
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They indicated that “young first-time offenders and inmates with mental 
illness are at the greatest risk for victimization.”109 Recent studies of mid­
western prisons report, “[A]pproximately 20 percent of male inmates are 
pressured or coerced into unwanted sexual contact; approximately to per­
cent are raped. Rates of sexual abuse in women’s facilities, where the perpe­
trators are most likely to be male staff, seem to vary more by institution but 
are as high as 27 percent of inmates.”110

Alice Ristroph extends this analysis by suggesting that “sexual coercion is 
intrinsic to the experience of imprisonment” in a way that goes beyond the 
paradigm of violent rape or assault. She explains,

As a result, “sex and sexual identities structure the prison experience in pro­
found ways.” Ristroph goes on to note that the official response to prison 
rape is often to propose more prisons in which inmates can be better con­
trolled—that is, to “build more, and better, panopticons.” These efforts will 
reduce violent prison rape, but they also “can be understood as further ef­
forts to police the sexual, and to police through the sexual.”111

The most stark example of the “better panopticons” that these and re­
lated efforts are producing is the rise of the so-called supermax prison, 
which is an extreme form of solitary confinement designed to “separate the 
most predatory and dangerous prisoners from the rest.”112 In Wilkinson v. 
Austin, the Supreme Court noted some of the common characteristics of 
supermax confinement: prisoners are confined in small single-inmate cells 
(e.g., 7 feet by 14 feet) for 23 hours every day; a light is on inside the cell at 
all times; inmates take all of their meals alone; the cell door is designed to 
prevent them from communicating with each other; and they receive one 
hour per day in an “indoor recreation cell.”113 Other courts have described 
additional conditions that exist in some supermax prisons. For example, in 
Wisconsin, supermax inmates are allowed no possessions except one reli­
gious text, one box of legal documents, and 25 personal letters. Inmates who 
violated the rules were placed in a behavior modification program. During 
the first stage of the program, the inmate was kept naked in the cell with no 
possessions for three days, was fed only with a composite food called nu­
tria-loaf, and had no bedding (and so slept on a concrete slab). If those 
three days went well, the inmate proceeded to the next stage for at least
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seven days, which meant he was allowed to wear a one-piece smock without 
underwear, eat regular meals, and “receive hygiene items two times per day 
and ... showers on regular shower days,” but he still had to go without bed­
ding. Bad behavior during this period resulted in starting the program over 
from the beginning."'1

These conditions suggest that the Supreme Court’s characterization of 
the supermax experience as “synonymous with extreme isolation” because 
the prisoner is “deprived of almost any environmental or sensory stimulus 
and of almost all human contact” is a dramatic understatement."5 Yet such 
prisons exist in at least 30 states, as well as within the federal prison system, 
with more than 20,000 people confined in them as of 2000."6 Although 
these facilities were designed to house the “worst of the worst,” prisoners 
have been transferred to them for relatively minor infractions, and some 
commentators suggest that once a supermax is built, officials will manipu­
late the transfer policy in order to keep it full.117 As Craig Haney points out, 
these prisons have clear “potential to inflict psychological pain and emo­
tional damage,” with such symptoms as “appetite and sleep disturbances, 
anxiety, panic, rage, loss of control, paranoia, hallucinations, and self-muti­
lations,” as well as “suicidal thoughts and behavior.” He asserts, “(T|here is 
not a single published study of solitary or supermax-like confinement in 
which nonvoluntary confinement lasting for longer than 10 days, where 
participants were unable to terminate their isolation at will,... failed to re­
sult in negative psychological effects.”"8

The supermax is perhaps the logical conclusion of what Garland de­
scribes as the new norm of incarceration: the idea of managing a popula­
tion that is waste or surplus by warehousing it in prison."9 Members of this 
population can be subjected to near-complete control over their move­
ments and possessions, and they are subject to near-continuous surveil­
lance. Further, law helps make such places possible by defining the “basic” 
or “fundamental” human needs that are the touchstone fora catalog of per­
missible policies and practices that take deprivation, discomfort, and 
trauma as a norm.120 Indeed, the supermax inmate is almost a parody of the 
autonomous liberal political subject, for these inmates perform a mockery 
of (or take to its logical conclusion) the idea of the individual abstracted 
from all distracting social identities and contexts and placed in a hyperlegal 
relationship with sovereign authority.121

The development of supermax technology amid the apparent national 
emergency of the war on crime also provides an example of and symbol for 
a set of assumptions, infrastructures, and practices that were easily trans­
ferable to the newer emergency of the war on terror. This transfer took 
place on several levels, particularly with respect to the invasion of Iraq. 
Many members of the army reserve had civilian jobs in prisons, and they



Immigration

I close this chapter with a discussion of immigration law and practice for 
three reasons. First, immigration law demonstrates the existence of a paral­
lel (and “irregular”) process that undercuts claims that due process is 
shared or extended widely in an equal way. Immigration supports obliquely 
and historically—not necessarily doctrinally—the use of novel or irregular 
processes for people detained in the war on terror. Second, immigration law 
reveals the use of camps and detention as a policy choice for dealing with
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were assigned to places like Abu Ghraib “precisely because they had experi­
ence working in prisons.” In these new settings, they naturally used some of 
the same techniques that they had used at home. At a higher level, military 
officials contracted with private prison consultants—often “former state 
directors of corrections” from states whose prisons have been involved in 
litigation over patterns of violence and abuse.122 For example, the former 
director of the Texas prison system during part of the period that it was in 
litigation—and who, during his superintendence of that system as well as 
prisons in New Mexico and Utah, allegedly presided over policies that in­
cluded strip-searching, rapid and violent reactions to rule infractions, and 
the use of restraint chairs—was hired in 2003 to help oversee the creation of 
prisons in occupied Iraq.123 My point is not that this official was somehow 
responsible for the Abu Ghraib abuses but, rather, that people who were in 
charge of creating the kind of domestic prison system I have just described 
were considered natural choices to set up a similar system in Iraq.

A third level at which this transfer took place was within legal and polit­
ical discourse, so that ideas of the rule of law, legitimacy, and sovereign 
power—not to mention notions of decent or acceptable conduct—had al­
ready evolved to make room for the kinds of practices that had become rou­
tine in maximum security and supermax prisons. If these methods were 
permissible for the worst of the worst at home, it followed that they were 
good enough for terrorists, war criminals, and the potentially violent others 
who were detained in counterterror efforts and who were assumed to pop­
ulate such places as Iraq. The facilities, rules, and practices that exploded 
into public view at Abu Ghraib and Guantanamo are not so very different 
from those that have operated and continue to operate on a much larger 
scale within the United States, with the result that the appropriate descrip­
tive narrative is one of continuity with the rule of law as a domestic prac­
tice. Some of the domestic prison practices that produce the rule of law also 
produce the kind of severe mental and physical pain and suffering that is 
central to the Convention against Torture’s definition of torture—which 
simply underscores the point.



i

160 C'*-- UNDERSTANDING TORTURE

people whose presence in the United States is undesirable in some sense. 
Third, immigration provides the primary area of U.S. law that considers 
and decides torture claims on a regular basis.

With respect to the processes attached to immigration—particularly the 
decisions about who may enter the country and who will be expelled (col­
lectively known as “removal” under current law), the Supreme Court re­
peatedly has declared that “ordinary” standards of due process do not apply. 
For aliens seeking entry, the Court has said,“[Whatever the procedure au­
thorized by congress is, it is due process as far as an alien denied entry is 
concerned.”124 More generally, “Congress may make rules as to aliens,” in­
cluding permanent resident aliens, “that would be unacceptable if applied 
to citizens.”125 Although permanent residents may not be removed without 
some kind of hearing, the hearing does not come with the procedural pro­
tections one would find in a criminal case (because removal is not a crimi­
nal proceeding) or even in most civil cases.126 This brief description does 
not begin to provide a sense of the procedural nightmare of immigration. 
Not only is the formal administrative and judicial process difficult to navi­
gate, but the intricacies and arbitrariness of the immigration bureaucracy 
are the stuff of legend.127

Immigration cases are not criminal, but they have criminal overtones. 
Many people facing removal proceedings have committed a crime. More 
significant is the general tendency to think of the illegal or undocumented 
immigrant as a criminal—that is, increasingly to criminalize the effort to 
cross the border without proper permission and documentation. The num­
ber of people prosecuted for the misdemeanor of entering the United States 
illegally or for the felony of reentry after removal has risen sharply in recent 
years, and the vast majority of those convicted are sent to prison for 
significant terms.128 Of course, a legal immigrant who commits a crime is 
likely to be removed—so that a change in immigration status is function­
ally one of the penalties handed out by the criminal justice system.129

The combination of crime and borders also influences procedure in the 
related context of international extradition. Extradition hearings—that is, 
hearings at which judges decide whether to uproot a person (whether citi­
zen or alien) from the United States to face criminal charges in another 
country—do not look like ordinary court proceedings. The process repeat­
edly has been described as “sui generis,”130 and the federal rules of criminal 
procedure, civil procedure, and evidence do not apply. The demanding 
country may rely on ex parte evidence, while the extraditee “cannot intro­
duce evidence that contradicts the demanding country’s proof; evidence to 
establish alibi; evidence of insanity; [or] evidence that the statute of limita­
tions has run.” The government’s burden of proof is not an ordinary pre-
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ponderance of the evidence standard (let alone beyond a reasonable 
doubt); rather, the standard is simply probable cause to believe that the ex- 
traditee committed the alleged crime.131 After the hearing, the person fac­
ing extradition can seek habeas review in federal court, but review is often 
limited to three issues: whether the trial judge had jurisdiction, whether the 
offense is within the treaty, and “whether there was any evidence warrant­
ing the finding that there were reasonable grounds to believe the accused 
guilty.”132 The extradition process is so singular that federal courts do not 
even agree on exactly how a judge obtains the constitutional authority to 
hold an extradition hearing.133

The irregular procedures of immigration are tightly linked to the wide­
spread use of detention as a means of managing the “removable” portion of 
the alien population. Thus, closing this chapter with a discussion of immi­
gration also raises the topic of the camp. My discussion of the post-World 
War 11 abuse of German prisoners noted the use of the Nazi death camps to 
hold prisoners. But, of course, World War II also saw the creation of domes­
tic concentration camps for Japanese Americans—famously, if indirectly, 
upheld by the Supreme Court.13,1 Before that, beginning at the end of the 
nineteenth century, U.S. officials had already experimented with detention 
camps for Chinese immigrants, such as the facility on Angel Island for those 
seeking to enter the country: “Between 1910 and 1940, about 50,000 Chinese 
were confined—often for months and years at a timi 
bleak wooden barracks, where inspectors would conduct grueling interro­
gations.”135 Congress also mandated “imprison[ment| at hard labor” for up 
to a year for Chinese immigrants already in the country who lacked valid 
identification (a provision that the Supreme Court struck down because the 
hard labor was imposed without a “judicial trial” and because the detention 
was not a punishment but simply a means of enforcing immigration law).136 
On the east coast, Ellis Island functioned primarily as a detention center in 
its last 25 years of operation.137

This history should make it unsurprising that detention camps (not 
“prisons”), with inmates described as detainees (not “prisoners”) are an in­
tegral part of contemporary U.S. immigration law and policy. That became 
clear in late 1991 and early 1992, when thousands of people fled a military 
coup in Haiti. Federal officials followed an existing policy of intercepting 
these refugees at sea and screening them for “a credible showing of refugee 
status,” which resulted in immediate repatriation for the vast majority. Yet 
officials quickly became overwhelmed by the volume of people, and they set 
up camps at Guantanamo Bay Naval Base, where more than 12,000 people 
were detained while they awaited further proceedings and probable repatri­
ation.138 In 1994, Guantanamo again became a detention center, this time
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for tens of thousands of Cuban and Haitian refugees, many of whom re­
mained for more than a year.139 Both times, the reason for using Guanta­
namo was not simply geographic convenience. Equally or more important 
was the fact that the camps were thoroughly under U.S. control but were 
not actually inside the United States, so the refugees had little chance of re­
ceiving the rights that attach to people who make it onto U.S. soil. Instead, 
they were subject to detention and military control with little concern for 
due process.1,10

Significantly, however, detention is not something that happens only in 
emergency situations; it is part of the typical immigration process. Deten­
tion for a significant period of time is a fact of life for large numbers of re­
movable aliens, including asylum seekers. In 2002, for example, the average 
daily immigration-related detention population was 20,000, and the total 
number of people in immigration detention in a given year is roughly 
200,000.141 Approximately 3,000 people who had been found removable 
were being held in indefinite detention in 2001, when the Supreme Court 
ruled that an alien can only be detained until “there is no significant likeli­
hood of removal in the reasonably foreseeable future.”1,12 As a result of that 
decision, the number of people in indefinite detention has fallen, but long­
term and sometimes indefinite detention continues for people who are 
classified as “specifically dangerous.”1"13 Conditions in immigration deten­
tion centers vary widely, but they are generally like prisons, and the de­
tainees—the term detainee often includes minors or entire families—are 
often treated as badly as or worse than criminals.1,1,1 On some occasions, 
guards at these centers use physical abuse to maintain order. For example, 
in the 1990s, guards at Miami’s Krome Detention Center used forced stand­
ing, as well as “slapping, beating, pointless exercises, and humiliation.”1,15

I recognize that rational, well-intentioned policymakers easily could 
conclude that detention is appropriate for people who have been found re­
movable and appear to be flight risks, particularly if they have serious crim­
inal records. For a policymaker, the use of detention facilities or camps is 
not per se bad. To the contrary, the problem with the camp as a tool of 
modern statecraft is precisely that it is so often a reasonable option. My goal 
is simply to underscore that such places as the detention facilities at Guan­
tanamo Bay are not aberrant or unprecedented in the United States today. 
Along with more traditional prisons, camps are a recurring tool for any 
modern state that seeks to manage and control diverse populations, includ­
ing populations that the state determines to be undesirable.

Immigration is also important because most U.S. jurisprudence on tor­
ture has developed in the immigration context, through the adjudication of 
cases in which otherwise removable immigrants contend they will be tor-



U.S. Torture at Home and Abroad 163

tured if returned to their country of origin.1,16 Until recently, these claims 
arose in the context of efforts to withhold removal based on a threat of 
physical harm or to obtain asylum based on a well-founded fear of perse­
cution. The kinds of conduct that qualify as threats or persecution go well 
beyond torture or other physical abuse, but they are limited to actions taken 
because of or on account of “race, religion, nationality, membership in a 
particular social group, or political opinion.”147 As a result, under the im­
migration statutes, a person could prove he or she was tortured yet 
nonetheless fail to obtain asylum or withholding of removal.148

In 1998, Congress passed the Foreign Affairs Reform and Restructuring 
Act, which declared that the United States would not “expel, extradite, or 
otherwise effect the involuntary return of any person to a country in which 
there are substantial grounds for believing the person would be in danger of 
being subjected to torture.” The act also directed federal agencies to craft 
regulations to implement this policy and thereby also implement portions 
of the Convention against Torture.149 Because of this directive, Department 
of Homeland Security regulations now require withholding or deferral of 
removal if an alien can prove “it is more likely than not that he or she would 
be tortured if removed to the proposed country of removal.”150

Immigration courts hear roughly 30,000 cases every year in which aliens 
raise claims under the Convention against Torture. The “grant rate” for 
these claims fluctuates between 2 and 4 percent—for example, in 2006, im­
migration courts granted relief under the convention in 587 of the 31,364 
cases in which aliens made torture claims.151 Federal courts have been more 
welcoming to claims under the convention, and they frequently reverse or 
vacate the decisions of the immigration courts.152 Still, the sheer number of 
cases being decided by immigration courts makes it impossible for federal 
courts to engage in meaningful review of every adverse decision. Federal 
court review also reflects both the ambiguities of the Convention against 
Torture and the restrictions created by the U.S. ratification process. In a re­
cent case, for example, the U.S. Court of Appeals for the Ninth Circuit de­
termined “it is not clear” that beatings of demonstrators by police “would 
rise to the level of torture,” and it denied relief on that issue.153 Several 
courts have also denied relief because the treatment the alien would face in 
the receiving country—such as atrocious prison conditions—is only cruel, 
inhuman, or degrading and does not rise to the level of torture, and they 
have made clear that under U.S. immigration law, “torture” requires specific 
intent—that is, a motive or purpose to inflict pain, rather than knowledge 
or willful blindness.154 These holdings may be inevitable. Expansive defini­
tions of torture in the context of police or prison violence would risk call­
ing into question the legitimacy of those actions in the United States.155
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Conclusion

This chapter has outlined the history and current practice relating to tor­
ture by U.S. officials and their proxies. The next chapter, on the use of tor­
ture in the war on terror, will pick up—sometimes explicitly and sometimes 
implicitly—on each of the themes that I have developed. The contempo­
rary use of torture by U.S. forces relies on the interaction of military and 
foreign policy with ideas of race and civilization, reliance on outsourcing, 
development of psychological methods, and the precedents of domestic de­
tention, control, interrogation, and violence.
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This chapter considers the use by U.S. forces of torture and other coercion 
in the war on terror. I do not ask the question asked in so many editorials, 
talk shows, and articles in the aftermath of the Abu Ghraib scandal: how 
“could [it] have been possible to commit such atrocious horrors against 
other human beings”? As in earlier chapters, I seek instead, in Agamben’s 
words, “to investigate carefully how—that is, thanks to what juridical pro­
cedures and political devices—human beings could have been so com­
pletely deprived of their rights and prerogatives to the point that commit­
ting any act toward them would no longer appear as a crime.”1

My discussion builds on the legal, historical, and political materials I dis­
cussed in the introduction and previous chapters, with the goal of narrat­
ing the relationship among these things and the way abuse reemerged as a 
part of U.S. foreign policy. My focus is on legal and, to some extent, politi­
cal discourse, and 1 do not claim to provide a complete account; nor do I 
seek to determine individual responsibility for the abuse that I describe.2 
Throughout this chapter, I will also relate the official response to terror­
ism—particularly the tendency to torture—to the growing reliance in the 
United States on models of emergency government and to the shifting na­
ture of liberal rights as an aspect of modern government.

Well before the terrorist attacks of September 11,2001, U.S. law and practice 
accommodated emergency power in a wide array of situations. By the 
1970s, the federal statute books contained roughly 470 pieces of legislation 
that provided the executive branch with emergency power in particular cir­
cumstances.3 Major statutes include the National Emergencies Act and the 
International Economic Emergency Powers Act.4 The Insurrection Act al­
lows the president to use military force under certain conditions to restore 
order in response to “a natural disaster, epidemic, or other serious public



Reacting to 9/11

After the September 11 attacks, the FBI began a massive investigation that 
mobilized “more than 4,000 FBI special agents and 3,000 support per­
sonal.”10 On September 17, Attorney General John Ashcroft instructed all 
U.S. attorneys that the federal response included an effort “to prevent fu­
ture terrorism by arresting and detaining [immigration] violators who 
‘have been identified as persons who participate in, or lend support to, ter­
rorist activities.” He maintained, “Federal law enforcement agencies and the 
United States Attorneys’ Offices will use every available law enforcement 
tool to incapacitate these individuals and their organizations.’”" During 
the investigation, federal officials detained more than 1,200 noncitizens on
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health emergency, terrorist attack or incident, or other condition in any 
State or possession of the United States,” as well as an actual insurrection.5 
The Foreign Intelligence Surveillance Act links emergency and national se­
curity by allowing a court to issue secret warrants for foreign intelligence 
wiretaps.6

To the extent that emergency powers highlight discretion and minimize 
constraint, the structure of contemporary federal law may even be based on 
an emergency powers model. The growth of a regulatory and administra­
tive state has gone hand in hand with the development of legislation in 
which Congress declares broad policy goals and then delegates relatively 
unconstrained power to administrative agencies to use their discretion and 
expertise to craft precise rules that can be changed at the judgment of the 
executive branch.7 Well before terrorism and the war on terror became cen­
tral issues, the vast amount of executive branch discretion over the shape of 
federal law meant that the U.S. legal system included a large amount of 
what Hannah Arendt called the “law of movement,” which she claimed is 
central to “totalitarian” law.8

Terrorism was also a subject of federal legislation prior to the September 
11 attacks. In 1986, Congress passed the Omnibus Diplomatic Security and 
Antiterrorism Act, which “for the most part... provides encouragement to 
and authority for the Executive Branch to act on . .. various terrorism-re­
lated topics.” The Antiterrorism and Effective Death Penalty Act of 1996 
adopted more of a preventive tone and “develop [ed J a series of federal 
crimes aimed at terrorist acts generally and the interdicting of support for 
terrorist organizations.”9 Taken together, these statutes combine a desire for 
executive responsiveness and prevention with a more traditional focus on 
criminal law solutions. This uneasy balance came under pressure after the 
September 11 attacks.



inadequate access to counsel, sporadic and mistaken information to de­
tainees’ families and attorneys about where they were being detained, 
lockdown for at least 23 hours a day, cells remaining illuminated 24 hours 
a day, detainees placed in heavy restraints whenever they were moved 
outside their cells, limited access to recreation, and inadequate notice to 
detainees about the process for filing complaints about their treatment13

Although this conduct probably does not rise to the level of torture as 
defined by U.S. or international law, it easily qualifies as cruel, inhuman, or 
degrading treatment under international law and as a violation of U.S. 
standards of due process.

In brief, patterns of abuse quickly emerged in the immediate law en­
forcement response to 9/11. These patterns would grow as military and in­
telligence officials became involved, as the scope of the response to 9/11 
grew, and as justifications began to emerge for inflicting abuse. A critical 
step took place when the administration decided that traditional criminal 
investigation and prosecution was an inadequate response. Ashcroft’s Sep-
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immigration charges, on “terrorist-related criminal charges,” or as “mater­
ial witnesses” who might have information relevant to grand jury investiga­
tions into terrorist activity.12 Detention often lasted for several months 
while legal proceedings were under way, and most of these people were held 
at detention centers in New York and New Jersey.

For the first several days and for several weeks in many cases, immigra­
tion detainees at Brooklyn’s Metropolitan Detention Center were placed in 
restrictive custody. Tight restrictions continued even after the initial period. 
The Justice Department’s Office of the Inspector General later summarized 
the harshness of these conditions as including

The inspector general also found evidence of “a pattern of physical and ver­
bal abuse by some correctional officers.”14 The physical abuse—which was 
substantiated by videotapes—was described as follows by the Office of the 
Inspector General:

|S]ome MDC staff members slammed and bounced detainees into the 
walls at the MDC and inappropriately pressed detainees’ heads against 
walls. We also found that some officers inappropriately twisted and bent 
detainees’ arms, hands, wrists, and fingers, and caused them unnecessary 
physical pain; inappropriately carried or lifted detainees; and raised or 
pulled detainees’ arms in painful ways. In addition, we believe some 
officers improperly used handcuffs, occasionally stepped on compliant 
detainees’ leg restraint chains, and were needlessly forceful and rough 
with the detainees.15



to use all necessary and appropriate force against those nations, organi­
zations, or persons he determines planned, authorized, committed, or 
aided the terrorist attacks that occurred on September 11, 2001, or har­
bored such organizations or persons, in order to prevent any future acts 
of international terrorism against the United States by such nations, or­
ganizations or persons.20

This language suggested not the enforcement of law but, rather, the use of 
force within constraints—“necessary and appropriate”—that have over­
tones of emergency, exception, and war.

Even as Congress was rushing to pass the AUMF, attorneys in the Justice 
Department’s Office of Legal Counsel (OLC) were analyzing the president’s 
power to respond to the attacks. They concluded not just that the president 
has inherent authority to use military force in response to emergencies but 
also that the ability to make such decisions was an area of essentially exclu­
sive executive power. Indeed, they asserted that Congress’s passage of the 
AUMF demonstrated its “acceptance of the President’s unilateral war pow­
ers in an emergency situation like that created by the September 11 inci­
dents.”21 Again, the emerging model was one of decisive action freed from 
ordinary law and legislative processes. In the meantime, Bush declared that 
“a collection of loosely affiliated terrorist organizations known as al Qaeda” 
was responsible for the September n attacks, and he made several demands
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tember 17 statement made clear that within law enforcement circles, the re­
sponse would be as much preventive as reactive. Outside the Justice De­
partment, administration officials began using military terms in talking 
about the attacks and the appropriate level of response to them. One ad­
ministration lawyer later explained that feelings were “raw” and that 
“[e]vcryone was expecting additional attacks.” He went on to describe “a 
consensus that we had to move from retribution and punishment to pre­
emption and prevention,” explaining that “[ojnly a warfare model allows 
that approach.”16 Indeed, on the day Ashcroft signaled a shift to a preventive 
model, Bush signed an order that “gave the CIA broad authorization to dis­
rupt terrorist activity, including permission to kill, capture and detain 
members of al Qaeda anywhere in the world.”17 The rationale for the pro­
gram was self-defense, which echoes the emerging preventive and military 
model.18 Perhaps to buttress the case for military action, some officials con­
sciously began to describe terrorists and those who might support them as 
“evil,”“barbaric,” and “uncivilized.”19

Congress quickly went along with the emerging war paradigm. On Sep­
tember 18, it passed a broadly worded authorization for use of military force 
(AUMF), which did not go as far as the executive branch wanted but 
nonetheless empowered the president
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on the government of Afghanistan, including the delivery to the United 
States of Osama bin Laden and other al Qaeda leaders.22 The government of 
Afghanistan rejected these demands, and U.S. military forces began opera- 
tions against Afghanistan in early October.

As military operations achieved initial success and the criminal investi­
gation continued to grow, stories began to circulate that investigaters were 
growing frustrated with their inability to obtain information from certain 
suspects. With ordinary, ostensibly humane tactics failing to provide useful 
information, some officials began to contemplate physical coercion, and a 
public debate about the use of torture began. Commentators questioned 
whether there should be a policy of coercion by U.S. investigators or 
whether U.S. officials should turn to security forces in other countries that 
would apply these kinds of pressures.23 At this time, too, Alan Dershowitz 
published a widely discussed newspaper editorial asserting that torture was 
inevitable and proposing that rule-of-law principles required the use of 
torture warrants” instead of the ad hoc authorization he predicted would 

take place within the executive branch.24

The scope of the emergency—or at least the scope of the federal govern­
ment’s definition of and response to it—became clearer a little more than a 
month after the attacks. First, on October 23, the OLC determined that the 
Posse Comitatus Act, 18 U.S.C. § 1385 (1994), which generally prohibits the 
domestic use of the Armed Forces for law enforcement purposes absent 
constitutional or statutory authority to do so, “does not apply to, does not 
prohibit, a Presidential decision to deploy the Armed Forces domestically 
for military purposes,” including “to prevent and deter terrorism.”25 Three 
days later, the USA PATRIOT Act became law.26 This act expanded the pow­
ers of law enforcement officials to investigate criminal activity, whether or 
not that activity is defined as terrorist.27 Subsequent legislation confirmed 
that counterterrorism and national security concerns had expanded and 
enveloped other areas of government activity, with the consequence that 
new organizational structures were necessary.28

In the space of four days, the executive branch suggested that military 
forces be used for domestic purposes, while Congress passed legislation al­
lowing criminal investigators to cooperate more fully with intelligence ac­
tivities. My argument is not that the opinion based on the Posse Comitatus 
Act is incorrect (there is at least some statutory basis for the conclusion)29 
or that the aspects of the USA PATRIOT Act I mentioned are misguided (al­
though I disagree with some of the act’s provisions). Nor am I claiming that
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Military victory in Afghanistan produced large numbers of enemy prison­
ers. This situation and the effort to capture suspected terrorists for trial be-
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the convergence of the military and the police was entirely new. My point is 
that the deliberate use of legislation and formal legal opinion to invoke a 
war model while a massive criminal investigation was under way indicates 
that these two functions converged not only increasingly but increasingly 
easily. The lines between military and police activity blurred.

The post-9/11 dismantling of barriers between the military and the po­
lice and among criminal investigation, intelligence collection, and military 
action—which, in turn, built on developments already in place—under­
scores that policing in modern states has become more like military action, 
while military action increasingly “becomefs] virtually indistinguishable 
from police activity.”30 Legal structures for controlling violent state actions 
seem less likely to make distinctions between the two. Instead, they allow 
government actors to switch from war fighting to crime control and back 
again in their efforts to maintain order.

The war-crime distinction blurred further—and its impact on individu­
als caught up in the war on terror became clearer—on November 13, 2001, 
when Bush issued an executive order that authorized the imprisonment 
and trial before a military commission of noncitizens “at an appropriate lo­
cation designated by the Secretary of Defense outside or within the United 
States” if “there is reason to believe that such individual” was a member of 
al Qaeda, had “engaged in [or] aided ... acts of international terrorism” in­
tended “to cause injury to or adverse effects on the United States, its citi­
zens, national security, foreign policy, or economy,” or had harbored some­
one described in the first two categories. The order explicitly provided for 
detention of any person who met one of the three criteria, whether or not 
that person was to be tried by a military commission. As authority for this 
order, the president relied on his inherent powers, as detailed in the Sep­
tember 25 memo, as well as on the AUMF and statutes that refer to the pos­
sible existence of military commissions.31

Defense Department officials subsequently began a protracted process of 
drafting rules to govern the commissions. The resulting rules, which were 
intentionally more flexible than those that govern criminal trials in federal 
courts, provided a broader scope for the admission of evidence obtained un­
der circumstances that would disallow it in an ordinary criminal proceeding. 
In particular, the rules allowed the admission of evidence obtained by coer­
cion if it “would have probative value to a reasonable person.”32
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Executive Authority and the Geneva Conventions

The Guantanamo solution addressed only part of the problem. It did not 
deal with all of the people in U.S. custody, and it did not provide clear rules 
for their treatment, beyond the implicit suggestion that any set of rules 
would be sufficient for people not under the protection of normal law. 
Lawyers at the White House, the Justice Department, the State Department, 
and eventually the Defense Department began to debate the extent to 
which—if at all—the Geneva Conventions, other sources of international
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fore military commissions led to an extensive debate within the adminis­
tration about what to do with these people. Were they prisoners of war, 
criminal defendants, or officials or agents of state sponsors of terrorism? 
Whatever their category, where would the administration put the increas­
ingly large number of people? Tightly connected with both questions was 
the debate over how to treat them, which was both an argument about the 
specific legal rules that would apply and an assessment of the kinds of con­
duct or conditions appropriate for people who might be terrorists or who 
might have useful knowledge about terror activities.

The Bush administration did not develop a clear process for deciding 
what prisoners fell into what category. Instead, a shifting series of ad hoc 
procedures developed. Along the way, it became clear that most of the 
people in detention were not terrorists. As a result, the administration 
changed its strategy and began using the label enemy combatant for its pris­
oners, with the clear implication that these people could be held for the du­
ration of hostilities.33 The administration did not immediately pursue mili­
tary commissions for the most important prisoners, because “interrogation 
was given priority over prosecution.”3'1

On the issue of where to put these enemy combatants, officials quickly 
seized on Guantanamo Bay Naval Base, which, just a few years earlier, had 
housed thousands of refugees whose admission into the country previous 
administrations had wanted to prevent. On December 28, OLC attorneys 
produced a memorandum concluding that any person held at Guantanamo 
is “outside” the United States and therefore also outside the habeas corpus 
jurisdiction of the federal courts.35 Notably, the memorandum relied on the 
generally favorable outcome of litigation over using Guantdnamo to house 
refugees from Cuba and Haiti.36 Left unstated was the broader conclusion 
that the only applicable law at the base would be a combination of military 
law and simple sovereign authority. Two weeks later, the first group of pris­
oners arrived at Guantanamo. They were housed initially in Camp X-Ray, 
itself the site of one of the former refugee camps.
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law, or domestic constitutional and statutory law would apply. Again, a 
chief concern was the ability of U.S. officials to carry out successful interro­
gations of people whom they believed might have useful information.

Bush made an initial determination in January 2002, even as the OLC 
was drafting a memorandum that evidenced the concern about interroga­
tion. It addressed the legal issues “by focusing on the War Crimes Act, 18 
U.S.C. § 2441,” specifically on whether the prisoners could “claim the pro­
tection” of the treaties that act incorporates and applies against U.S. 
officials. OLC lawyers sought to establish as official policy the conclusion 
that had been implicit in the December 28 memorandum: that the only law 
that clearly applied to people in U.S. military custody was the sovereign au­
thority of the commander in chief. More specifically, they contended that 
the Geneva Conventions did not apply to a conflict with a “failed state,” 
such as Afghanistan, which meant that they also would not apply to people 
fighting on that side of the conflict. As a result, the authors concluded, “nei­
ther the federal War Crimes Act nor the Geneva Conventions would apply 
to the detention conditions [and therefore also the interrogation condi­
tions] of al Qaeda prisoners.”37

State Department lawyers responded by arguing that the administration 
was not limited to a choice between applying or not applying the Geneva 
Conventions. Instead, they argued, a middle path was available that would 
stay within traditional international law frameworks while ensuring flexi­
bility. That path was to determine that the conventions applied to the 
conflict with Afghanistan “but that members of al Qaeda as a group and the 
Taliban individually or as a group are not entitled to Prisoner of War status 
under the Convention.” Part of the State Department’s goal was to provide 
“the strongest legal framework for what we actually intend to do” and to 
protect U.S. forces, but Secretary of State Colin Powell also provided the 
pragmatic argument that recognizing the conventions while withholding 
them from most of the individuals who might claim their protection would 
allow “flexibility” while also presenting “a positive international posture" 
and preserving “U.S. credibility and moral authority by taking the high 
ground.”38

White House counsel Alberto Gonzales supported the OLC, and he made 
clear that interrogation concerns played a large role in the debate over appli­
cation of the Geneva Conventions. “The nature of the war,” he wrote, “places 
a high premium on ... the ability to quickly obtain information from cap­
tured terrorists and their sponsors in order to avoid further atrocities against 
American civilians.” He continued, “In my judgment, this new paradigm 
renders obsolete Geneva’s strict limitations on questioning of enemy prison­
ers.” Further, a decision that the conventions did not apply would mean that 
the War Crimes Act would not cover the actions of U.S. personnel.39 Implicit
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in this analysis was not only the claim that U.S. officials should have broad 
authority to interrogate without fear of prosecution but also an idea of ne­
cessity or balancing of harms, with an overtone of the “ticking bomb.” The 
possible enormous harm of “further atrocities against American civilians” 
easily outweighed whatever harm might result from giving officials the tools 
“to quickly obtain information from captured terrorists.”

Ultimately, the president reached several conclusions that tracked the ar­
guments made by the OLC. The most important was that he had constitu­
tional authority “to suspend Geneva as between the United States and 
Afghanistan.” Having invoked his power to suspend the law, he exercised 
that power precisely by “declin[ing] to exercise it at this time” and “re­
serving] the right to exercise this authority in this or future conflicts.”40 
The result was that the Geneva Conventions would apply, if at all, through 
the sovereign decision; their status as applicable law would always depend 
on an act that was itself the suspension of law. In this way, President Bush 
not only declared his sovereign authority but also founded an important as­
pect of the legal order for the war on terror, in terms that explicitly created 
a state and law of exception.

Echoing the views of the White House counsel, President Bush also un­
derscored the idea that war and crime blurred in the context of terrorism: 
he contended that “the war on terrorism ushers in a new paradigm” that 
“requires new thinking in the law of war.”41 This new paradigm and the 
overall response to the September 11 attacks were automatically placed in 
the “war” category. Those attacks were certainly criminal, and an enormous 
criminal investigation was under way. But none of the memoranda on the 
rules that might apply to al Qaeda members, if not to Taliban soldiers, sug­
gested that the model of criminal investigation and prosecution should 
dominate or be a presumptive response. They did not venture the possibil­
ity that military operations should supplement or serve the goal of criminal 
prosecution (which is one way the accelerated blurring of war and crime 
could have been conceptualized).

Against this background, the rest of the president’s memorandum came 
closer to the State Department’s views of how the Geneva Conventions 
would apply in this exceptional order. He decided to apply the conventions 
“to our present conflict with the Taliban,” and he only then declared that all 
“Taliban detainees are unlawful combatants and, therefore, do not qualify 
as prisoners of war.” He also determined that “because Geneva docs not ap­
ply to our conflict with al Qaeda, al Qaeda detainees also do not qualify as 
prisoners of war.” Finally, he directed that all persons detained by U.S. 
armed forces be treated “humanely and, to the extent appropriate and con­
sistent with military necessity, in a manner consistent with the principles of 
Geneva.”42
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On the issue of the specific rules that would apply to prisoners, the State 
Department prevailed, but the larger context of the memorandum makes 
clear that these conclusions—including the directive on humane treat­
ment—took the form of unfettered exercises of sovereign discretion not to 
suspend the normal law. They were not admissions of legal obligation. Even 
the directive on humane treatment explicitly included its own exceptions. It 
applied only to people held by the armed forces, not to people in the cus­
tody of other federal entities, such as the CIA. Humane treatment is also not 
the same thing as the treatment required by the Geneva Conventions. 
Rather, it has the potential to be less, and it meets the standards of the con­
ventions only “to the extent appropriate and consistent with military neces­
sity”—the same standard that guides the president’s use of force under the 
AUME43

Shortly after President Bush’s decision regarding the application of the 
Geneva Conventions to post-9/11 investigations, OLC lawyers turned ex­
plicitly to interrogation. Traditional rules for criminal investigations made 
a brief appearance in the first OLC interrogation memorandum, which 
considered the relevance of Miranda v. Arizona’s holding that people in po­
lice custody must be informed of their rights to remain silent and consult 
with an attorney.44 The memorandum concluded that Miranda would not 
bar the admission of unwarned statements in military commission pro­
ceedings and that military interrogators did not have to be overly con­
cerned about giving the warnings when they sought intelligence informa­
tion—partly because “the Fifth Amendment does not confer rights upon 
aliens outside the sovereign territory of the United States.”45

The more important memo appeared five months later. By then, admin­
istration officials had already decided to use coercive methods, and prison­
ers at Guantanamo had begun to complain of mistreatment.46 Military 
officials in Joint Task Force 170 were under pressure from the secretary of 
defense, Donald Rumsfeld, to obtain intelligence information, and they 
had begun to explore options beyond the army field manual, which autho­
rized 17 interrogation methods designed to put a degree of psychological 
pressure on a suspect, though it also insisted on compliance with the 
Geneva Conventions and listed stress positions, threats of torture, and ab­
normal sleep deprivation as examples of torture.47 Officials in the Defense 
Department’s Office of General Counsel and Defense Intelligence Agency 
“arranged for SERE instructors to teach their techniques to the interroga­
tors at GTMO” on several occasions.48 The acronym SERE stands for sur-
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In the SERE program, American soldiers were hooded, deprived of sleep, 
starved, stripped of clothes, exposed to extreme temperatures and 
painful noise, choked with water (the Dutch method), and subjected to 
harsh interrogation including humiliation, sexual embarrassment, and 
desecration of religious symbols and books.19
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vival, evasion, resistance, escape” and refers to a harsh method of training 
soldiers to resist captivity and torture. Darius Rejali summarizes the train­
ing as follows:

Not surprisingly, once trained in these methods, some military interroga­
tors at Guantanamo put them to use.50 In particular, two of the SERE meth­
ods—“sexual embarrassment” and “desecration of religious symbols”— 
later emerged as leading tropes in the discussion of U.S. torture.

At roughly the same time, CIA agents—acting under the authority of 
Bush’s September 17 order—also received SERE training and set up their 
own operations at Guantanamo and other places to conduct independent 
interrogations.51 CIA operatives were also working, often in cooperation 
with intelligence agencies in other countries, to locate suspected al Qaeda 
members who could be detained (perhaps by kidnapping) and then inter­
rogated. Some of these people were sent, or “rendered,” to Egypt or Jordan 
for interrogation by officials in those countries. Others were held by the 
CIA at secret locations, called “black sites,” in Afghanistan and, by mid- 
2002, in Thailand and Eastern Europe. In March 2002, CIA interrogators re­
ceived permission to use several “enhanced interrogation techniques,” in­
cluding shaking, slapping, standing, cold temperatures, and waterboarding. 
Senior administration officials, sitting as the National Security Council’s 
Principals Committee, were briefed on and approved the use of at least 
some of these techniques on specific prisoners. Still, as the program ex­
panded, many CIA officials raised concerns “about the legality, morality, 
and practicality of holding even unrepentant terrorists in such isolation 
and secrecy, perhaps for the duration of their lives.” The agency asked for a 
clear statement of the rules that would govern its programs involving ren­
dition and black sites.52

The OLC’s response appeared in late July and early August 2002. OLC 
first provided oral advice to the CIA that certain coercive interrogation 
methods were legal. It followed that advice with two memoranda. The first, 
known colloquially as the “torture memo,” addressed “the standards of con­
duct under the Convention Against Torture and Other Cruel Inhuman or 
Degrading Treatment or Punishment as implemented by [18 U.S.C. §§ 
2340-2340A] ... in the context of the conduct of interrogations outside of 
the United States.”53 Recall that earlier memoranda had already concluded
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that Guantdnamo was as much “outside” the United States as Afghanistan 
and (eventually) Iraq, which means that the legal regime described in the 
memo could apply to interrogations that took place there, including at the 
CIA “trailer operation,” as well as to interrogations at other locations out­
side the United States, such as in Afghanistan and at the black sites. Also im­
portant is that the OLC’s interpretation of this statute would effectively 
control the ability of future prosecutors to bring charges against interroga­
tors for criminal conduct related to an interrogation, because it is difficult 
to bring charges against a government official who relied reasonably and in 
good faith on an OLC opinion.5,1

Federal statutes and international law prohibit torture; international law 
also prohibits cruel, inhuman, or degrading treatment or punishment; and 
the Constitution limits the government’s ability to use violence, as with the 
Supreme Court cases holding that the due process clauses prevent state ac­
tion that shocks the conscience. I have already highlighted the ambiguities 
and political compromises built into these prohibitions. With its conclu­
sion that international and domestic law place few constraints on the ag­
gressive interrogation of suspected terrorists outside the United States, the 
torture memo exploited and, in some cases, distorted and expanded those 
ambiguities.

For example, the torture memo argued that the prohibition on torture 
does not restrict the use of interrogation tactics that are not specifically in­
tended to cause severe pain—which is exactly the position the Senate took 
in its advice-and-consent resolution to the Convention against Torture and 
that Congress passed into law when it enacted Section 2340 of Title 18 of the 
U.S. Code. Further, the memorandum exploited uncertainty over the 
definition of “severe” pain by analogizing to a federal statute (unrelated to 
torture or state violence of any kind) that defined it as pain of a level “that 
would ordinarily be associated with a sufficiently serious physical condition 
or injury such as death, organ failure, or serious impairment of bodily func­
tions.”55 With respect to international law, the OLC used the ambiguities 
and structure of the Convention against Torture to carve out a large space 
for coercion. The memorandum stressed that the convention “not only 
defines torture as involving severe pain and suffering, but also makes clear 
that such pain and suffering is at the extreme end of the spectrum of acts.” 
The memorandum also emphasized the convention’s distinction between 
torture and the lesser category of cruel, inhuman, or degrading treatment 
or punishment.56 To the extent that any specific interrogation method 
might violate the law, the torture memo suggested that the defenses of ne­
cessity and self-defense would apply. Finally, the memorandum argued that 
the federal criminal prohibition on torture could not be enforced if doing
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(i) attention grasp, (2) walling, (3) facial hold, (4) facial slap (insult slap), 
(5) cramped confinement, (6) wall standing, (7) stress positions, (8) sleep 
deprivation, (9) insects placed in a confinement box, and (10) the water­
board.60
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so would “regulate the President’s authority as Commander-in-Chief to de­
termine the interrogation and treatment of enemy combatants.”57

In short, the OLC determined that existing legal rules provide substan­
tial room for coercive interrogation and that, in any event, no law can reg­
ulate the president’s choice of interrogation methods during a war, because 
the conduct of war is an aspect of sovereignty reserved exclusively to the 
president, who has the power to suspend the law in such situations. Many 
commentators have shown how the torture memo goes beyond the ordi­
nary parameters of reasonable legal argument in several areas, such as the 
narrow definition of torture and the power of the president to disregard 
federal law.58 No one involved in drafting the Convention against Torture or 
the relevant federal statutes would have thought that torture encompassed 
only pain similar to that caused by organ failure, and it is unlikely that par­
ticipants in this process thought that the president could suspend or unilat­
erally narrow application of these prohibitions.

Amid the commentary, however, few have admitted that parts of the tor­
ture memo are defensible under existing law. In several areas—congres­
sional delegation of authority to the executive branch; the broad power of 
the executive over foreign affairs issues; the compromises written into the 
Convention against Torture and, even more, into the Senate’s resolution of 
advice and consent; the existence and scope of inherent executive authority 
in emergency situations; and whether the executive branch is a unitary en­
tity headed by the president—the memo’s analysis cannot simply be dis­
missed. It may go too far on these points, but it is not an aberration. In­
stead, it exploits tendencies and tensions in the law and pushes for greater 
centralization and discretion, including the power to suspend or limit 
rights that many writers would claim are foundational or even archetypal.59

The OLC wrote the companion to the torture memo specifically for the CIA. 
It discussed the legality of ten techniques that the CIA wanted to use on a 
high-ranking member of al Qaeda, Abu Zubaydah. The techniques were
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- \ ; ■ ' J over the obvious, this “standard procedure” seems de­
signed to overwhelm, thoroughly control and dominate, and begin the 
process of breaking the person subjected to it.

Dressed head to toe in black, including masks, they blindfold and cut the 
clothes off their new captives, then administer an enema and sleeping 
drugs. They outfit detainees in a diaper and jumpsuit for what can be a 
day-long trip. Their destinations: either a detention facility operated by 
cooperative countries in the Middle East and Central Asia, including 
Afghanistan, or one of the CIA’s own covert prisons—referred to in 
classified documents as “black sites.”66
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OLC concluded that these methods, whether used singly or in combina­
tion, would not violate U.S. law because they “would not inflict severe phys­
ical pain or suffering,” would not cause “any prolonged mental harm,” and 
would not be inflicted with “specific intent” to cause mental or physical suf­
fering.61 In the aftermath of this advice, the Principals Committee also con­
tinued to meet at the White House for briefings on specific interrogation 
plans.62

By 2003,14 CIA personnel had received training in these techniques, and 
they used them on more than a dozen people. At least four people died in 
the custody of the CIA or its contractors, and Bush later confirmed that 
“the CIA used an alternative set of procedures” in its interrogations. Ac­
cording to the president, “the procedures were tough, and they were safe, 
and lawful, and necessary.”63 The Red Cross was more blunt in its assess­
ment of the allegations made by CIA prisoners: they described “treatment 
and interrogation techniques—singly or in combination—that amounted 
to torture and/or cruel, inhuman or degrading treatment.”6,1 Once again, 
the idea of necessity, where security and fear outweigh the harm to people 
already believed to have information or at least to be enemies, drives the 
formation of policy. Necessity, in turn, is a tool of the exception and the 
sovereign power manifest in it.

The director of the CIA admitted to “fewer than” too people in the CIA’s 
terrorist detention program, but whether he meant to refer only to people 
held at CIA facilities or to anyone held under CIA auspices is uncertain.65 In 
addition to establishing black sites, the CIA also transferred people to the 
military or intelligence forces of other countries. The people held in these re­
lated programs came from a variety of countries, and the CIA obtained them 
in a variety of ways. Some were captured by U.S. forces; some were handed 
over by the military and intelligence forces of other countries; and some were 
kidnapped by the CIA. The agency created a special group—the rendition 
team—to carry out kidnappings, which followed a “standard procedure.”
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With the OLC memoranda in hand, the CIA expanded its black sites to 
additional countries, where it held at least 30 “ghost detainees.”67 The use of 
black sites expanded again with the war in Iraq. The CIA held at least 30 
people at Abu Ghraib and conducted interrogations there, sometimes 
alongside military interrogators.68 Suspects who were less valuable were 
sent to other countries to be held at facilities “operated by the host coun­
tries, with CIA financial assistance and, sometimes, direction.”69 People 
held in these places faced a variety of conditions and treatment. Some were 
simply held incommunicado, but others were subjected to treatment— 
such as beating and electric shocks—that probably qualifies as torture un­
der any likely definition of the word.70

Rendition began as an alternative to the legal formalities of extradition 
proceedings and the unwillingness of some countries to hand over suspects. 
Beginning in the 1980s, on a few occasions, U.S. forces seized people in other 
countries and brought them back to the United States to face criminal 
charges.71 During the Clinton administration, the idea of“extraordinary ren­
dition” developed. In as many as 70 cases prior to 9/11, U.S. officials arranged, 
conducted, or assisted the seizure of a person in another country, where the 
goal was not to bring the person to the United States for trial but, rather, to 
send him to a third country for detention, interrogation, or trial.72 After the 
September 11 attacks, extraordinary rendition for the purpose of interroga­
tion greatly increased, with estimates of the number of people subjected to it 
ranging from roughly 70 to “hundreds” and even “several thousand.”73

These CIA programs raise issues that go to the heart of the tensions in 
international and U.S. regulation of torture.74 For rendition, the Conven­
tion against Torture provides, “No State party shall expel, return (‘refouler’) 
or extradite a person to another State where there are substantial grounds 
for believing that he would be in danger of being subjected to torture.”75 
The convention does not specify whether it includes transfers entirely out­
side the territory of the signing state or only transfers of a person from the 
signing state’s territory to the territory of another. The State Department 
has argued that this provision “does not impose obligations on the United 
States with respect to an individual who is outside the territory of the 
United States,” and it has also argued that the convention does not apply to 
“U.S. detention operations in Guantanamo, Afghanistan, and Iraq [that] 
are part of ongoing armed conflicts.”76 Congress trumped the first argu­
ment—but perhaps not the second—by declaring that U.S. policy forbids 
“the involuntary return of any person to a country in which there are sub­
stantial grounds for believing the person would be in danger of being sub­
jected to torture, regardless of whether the person is physically present in 
the United States.”77

The State Department and the Department of Homeland Security have
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issued regulations to implement this policy in the context of extradition 
and removal, as I described in chapter 6.78 No published regulations exist, 
however, for extraordinary rendition. U.S. officials have claimed to satisfy 
the statute by obtaining diplomatic assurances from the receiving country 
that it will not torture the person subjected to rendition. This process is en­
tirely administrative, and the person affected by rendition obviously has no 
opportunity to participate.79 In light of the treatment meted out to some of 
these people, such assurances have limited worth except to the extent that 
they serve as a marker that—however informal the actual process—officials 
nonetheless complied with legal forms.

Some of the complexity of diplomatic assurances arises from the fact 
that not all of the mistreatment suffered by people subjected to extraordi­
nary rendition rises to the level of torture. The Convention against Tor­
ture’s rendition prohibition applies only to torture, and the same is true of 
the federal statute. Neither document clearly prevents the United States 
from sending people to countries in which they will face cruel, inhuman, or 
degrading treatment that does not rise to the level of torture. It follows that 
the government does not need to obtain diplomatic assurances in such 
cases either. Once again, the difficult boundary between torture and cruel, 
inhuman, or degrading treatment becomes crucial, and the argument over 
extraordinary rendition easily reduces to categorization against a back­
ground presumption that people will suffer at least some degree of pain.

Still, the Convention against Torture also specifies that its provisions are 
“without prejudice to the provisions of any other international instrument 
... which prohibits cruel, inhuman or degrading treatment or punishment 
or which relates to extradition or expulsion.”80 The International Covenant 
on Civil and Political Rights bans torture and cruel, inhuman, or degrading 
treatment, with no possibility of justifying either category of conduct. Al­
though the ICCPR does not mention rendition, the U.N. Human Rights 
Committee has interpreted that ban to include a prohibition on 
“exposjing] individuals to the danger of torture or cruel, inhuman or de­
grading treatment or punishment upon return to another country by way 
of their extradition, expulsion, or refoulement.”81

By contrast, U.S. officials have argued that “the obligations assumed by 
the United States under the Covenant apply only within the territory of the 
United States.” The Bush administration also insisted that the law of war 
governs “the legal status and treatment” of people held in “Afghanistan, 
Guantanamo, Iraq and other places of detention outside the United 
States.”82 In other words, even if the ICCPR applies to the transfer of a per­
son from the United States to another country, it does not apply to U.S. in­
volvement in transfers that take place entirely outside the United States, 
particularly during wartime.83 Administration officials also rejected the
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Human Rights Committee’s interpretation of the 1CCPR to cover rendi­
tions, extraditions, and removal in any form.8'1 In sum, the Bush adminis­
tration claimed that the ICCPR simply does not apply to rendition.85 The 
administration’s claim that the ICCPR does not govern military operations 
or activities outside the United States presumably applies equally to “ghost 
detainees” held at black sites. As for the State Department’s suggestion that 
the Convention against Torture’s nonderogable prohibition of torture has 
little application to military activities, it is not clear how or whether that 
analysis extends to CIA activities.

The administration further suggested that the Convention against Tor­
ture’s prohibition against cruel, inhuman, or degrading treatment has little 
or no impact overseas. First, Article 16 applies only in “any territory under 
[the] jurisdiction” of a state party, and the State Department contends that 
such concepts as “de facto control”—which many international lawyers 
embrace—do not satisfy this standard.86 Second, the Justice Department 
emphasized the Senate reservation that equates cruel, inhuman, or degrad­
ing treatment with conduct “prohibited by the Fifth, Eighth, and/or Four­
teenth Amendments to the Constitution,” and it correctly observed that the 
Fifth Amendment has the most obvious application to the treatment of 
people detained by U.S. forces. But the Justice Department also pointed out 
that the Supreme Court has held that “the Fifth Amendment does not apply 
to aliens in U.S. custody overseas,” with the result that nothing a U.S. official 
does overseas can violate it. Thus, the convention’s prohibition on cruel, in­
human, or degrading treatment, as defined by the reservation, cannot apply 
to the conduct of U.S. forces overseas.87 Finally, the Justice Department 
noted that the Fifth Amendment “protects against treatment that, in the 
words of the Supreme Court, ‘shocks the conscience,’ meaning ... ‘only the 
most egregious conduct,’ such as ‘conduct intended to injure in some way 
unjustifiable by any government interest.’”88 Although the Justice Depart­
ment did not develop the argument, it is an easy step to say that coercive in­
terrogation that is short of torture and that is intended to elicit useful in­
formation is not “unjustifiable by any government interest,” with the result 
that it is not banned by the Fifth Amendment and does not violate the Con­
vention against Torture as accepted by the United States.89 The distinction 
between torture, on the one hand, and cruel, inhuman, or degrading treat­
ment, on the other, remains controlling.

To summarize, the Justice Department provided the CIA with legal au­
thority to operate a parallel system for capturing, detaining, and coercively 
interrogating suspected terrorists. This parallel system was arguably outside 
normal constitutional or statutory law and was plainly intended to be ex­
empt from or take advantage of the ambiguities in international agree­
ments on detention and interrogation. Yet the seemingly lawless space of
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black sites and extraordinary rendition was not itself outside of law. The ex­
istence of these facilities and this program and the use of coercive interro­
gation techniques within it were entirely lawful in the sense that they were 
validated by executive decisions based on legal opinions that not only up­
held the president’s sovereign authority to make these decisions (and, in so 
doing, to suspend the normal law) but also regulated specific procedures. 
The legal rules and interpretations developed in the context of CIA interro­
gation would impact the conduct of U.S. armed forces overseas.

(1) [T]he use of scenarios designed to convince the detainee that death 
or severely painful consequences are imminent for him and/or his family.

(2) Exposure to cold weather or water (with appropriate medical moni­
toring).

(3) Use of a wet towel and dripping water to induce the misperception 
of suffocation.

(4) Use of mild, non-injurious physical contact such as grabbing, pok­
ing in the chest with the finger, and light pushing.92

The combination of SERE training and the torture memo created a general 
framework for interrogation at Guantanamo and other locations. In the last 
half of 2002, task force members “had begun using abusive techniques with 
some detainees,” which involved “physical contact, degrading treatment 
(including dressing detainees in female underwear, among other tech­
niques), the use of‘stress’ positions, and coercive psychological pressures.”50 
Much work remained to be done, however, to create a structure for interro­
gations and also to set up a long-term detention center for dangerous 
people in the middle of a naval base.

Pressure from senior Pentagon officials played an important role in the 
use of tactics that went beyond the army field manual.91 By October 2002, 
partly in response to that pressure, and partly out of concern that they did 
not have authority to use the new techniques, interrogators and their su­
pervisors at Guantanamo sought approval for a package of 19 methods, in­
cluding the use of stress positions, isolation, “deprivation of light and audi­
tory stimuli,” hooding, “20 hour interrogations,” “removal of clothing,” and 
“using detainees’ individual phobias (such as fear of dogs) to induce stress.” 
The third and most severe category of requested techniques, perhaps in­
spired by CLA activities on the base, included

An accompanying analysis concluded that all of these methods were legal 
but that some of them—including all of the most severe methods—“must
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undergo a legal, medical, behavioral science, and intelligence review prior to 
their commencement.” The basis for the legal conclusion was the “legitimate 
governmental objective” to obtain information and the lack of any “purpose 
of causing harm or... intent to cause prolonged mental suffering.”93

Interrogators received preliminary approval to use these methods from 
General James Hill of the U.S. Southern Command. When he requested per­
manent authority from the Joint Chiefs of Staff, Hill admitted that he had 
doubts “whether all the techniques in the third category are legal under U.S. 
law.” “I am particularly troubled,” he explained, “by the use of implied or ex­
pressed threats of death of the detainee or his family.”94 The chairman of the 
Joint Chiefs of Staff, General Richard Myers, received the request but neither 
approved nor rejected it. Myers also prevented his legal counsel from com­
pleting a legal review of the proposal, apparently because the general coun­
sel of the Defense Department, William Haynes, did not want a full review.95

One month later, after consulting with some Pentagon officials as well as 
with the Justice Department, Haynes recommended approval of most of 
the methods. With respect to the third category, he recommended only the 
“[u]se of mild, non-injurious physical contact.” Though he declared that 
the other methods “may be legally available,” he added, “[W]e believe that, 
as a matter of policy, a blanket approval of Category III techniques is not 
warranted at this time.” The secretary of defense, Donald Rumsfeld, ap­
proved the recommendation several days later.96

Three things stand out in this process. First, the legal analysis boiled 
down to the argument that coercive measures are permissible if there are 
reasons to use them. This analysis dovetails with ideas of emergency power 
and executive authority, but it also has a strong affinity with the ordinary 
constitutional law of investigation and punishment, as I suggested in chap­
ters 3 and 6. Second, Rumsfeld’s approval of coercive methods was not sim­
ply the ad hoc decision of a political partisan. To the contrary, although 
pressure for tough tactics and useful information came from above, the re­
quest went up the traditional chain of command, from people in the field to 
the highest levels of the military and their political superiors. Not everyone 
in that chain agreed with the result, and the ordinary process was short-cir­
cuited at the very top, but the overall process has more than a passing re­
semblance to ordinary bureaucratic decisions that implement desired pol­
icy objectives.97 Third, although Rumsfeld certainly expanded the methods 
available to military interrogators, he did not go as far as the CIA. Military 
interrogators did not receive authority to use cold temperatures or the wa­
ter method, and the use of “mild non-injurious physical contact” approved 
by the secretary does not, on its face, rise to the level of shaking or slapping 
(although the line between these methods is not clear and perhaps would 
have been impossible to sustain).98
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While the Defense Department was mulling the approval of new meth­
ods, FBI agents at Guantdnamo were becoming concerned about abusive 
interrogation tactics." An FBI lawyer at Guantanamo forwarded to his su­
periors in Washington a memorandum that contained a legal analysis very 
different from the one prepared by the military lawyer in Washington. The 
list ol techniques he described is also slightly different from the one for­
warded up the chain of command. It includes two additional methods: 
“gagging w>th gauze” and “cither temporarily or permanently” sending the 
prisoner “to Jordan, Egypt, or another third country to allow those coun­
tries to employ interrogation techniques that will enable them to obtain the 
requisite information.” The FBI lawyer suggested that many of the meth­
ods—although, strangely, not gagging or isolation—were unconstitutional 
or could violate the criminal prohibition on torture by U.S. officials.100 The 
memorandum also does not make clear who was using these techniques— 
whether military officials working with the FBI, task force members, CIA 
officials, or some combination. Senior FBI officials took these concerns to 
other officials in the Justice Department.101

After the navy’s general counsel, Alberto Mora, lodged persistent objec­
tions, Rumsfeld rescinded his advance approval of most of the tech­
niques—including all of the most severe—on January 15, 2003, and he set 
up a working group to review the issue of interrogation.102 General Hill and 
the new commander at Guantanamo, Major General Geoffrey Miller, sup­
ported the continued use of the suspended techniques, based on their belief 
that they were helping interrogators obtain useful information.103 Less than 
two months later, the working group submitted a report that began with 
the following premise: “Due to the unique nature of the war on terrorism 
..., it may be appropriate ... to authorize as a military necessity the inter­
rogation of... unlawful combatants in a manner beyond that which maybe 
applied to a prisoner of war who is subject to the Geneva Conventions.”103 
The supporting legal reasoning draws heavily from the OLC’s post-Sep- 
tember 11 memoranda, including the torture memo and a March 2003 
memorandum that OLC deputy assistant attorney general John Yoo pre­
pared for the working group. The March memorandum repeats the earlier 
torture memo’s conclusions—most notably the earlier memorandum’s ex­
pansive executive power and sovereignty claims—but it expands the analy­
sis to encompass and dismiss the relevance of several other federal criminal 
statutes and jurisdictional issues.105 The effect of this second torture memo 
was to trump the concerns of some members of the working group by 
putting the weight of the Justice Department behind the conclusion that 
prohibitions on torture and related forms of conduct did not apply to mil­
itary interrogations carried out overseas and that those interrogations 
might be legal even if the prohibitions did apply.
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Consistent with the conclusions and implicit recommendations of the 
OLC’s torture memoranda, the working group’s report stated that the 
Geneva Conventions did not apply, that the Convention against Torture 
and the ICCPR had limited relevance, and that customary international law 
could always be displaced by “a‘controlling’ executive act.”106 It argued that 
the rights of the Fifth and Eighth Amendments did not apply outside the 
United States and, in any event, that they made room for conduct justified 
by legitimate government interests. Finally, it claimed that federal criminal 
statutes did not apply, because of the need to prove a specific intent to 
inflict pain (as opposed to a specific intent to obtain information) or the 
availability of necessity and self-defense claims.107 According to the report, 
even if these statutes were generally applicable, the president could override 
them because he had “primary responsibility, and therefore the power, to 
ensure the security of [the ] United States in situations of grave and unfore­
seen emergencies,” which included the power to conduct successful interro­
gations to obtain “the intelligence he believes necessary to prevent attacks 
upon the United States.”108 The working group’s report thus reinforced a 
conception of sovereign power lodged in a wartime president, with individ­
ual rights claims balanced by and often subordinated to the dictates of ne­
cessity and emergency.109

The report proposed a list of 35 acceptable interrogation techniques for 
people held outside the United States. Seventeen came from the army field 
manual; the rest reflect the methods that had been approved the previous 
year. Nine methods were labeled “exceptional techniques,” and the report 
suggested that they should be used only in limited circumstances.110 Rums­
feld rejected several methods—hooding, mild physical contact, threat of 
transfer, prolonged interrogation, forced grooming, prolonged standing, 
sleep deprivation, physical training, and face slap/stomach slap—and au­
thorized the remaining 24 (only one of which—isolation—was “excep­
tional”) for use at Guantanamo. He added that four of the methods could 
only be used in cases of military necessity and with advance notification to 
his office, but he also suggested that he might approve additional tech­
niques in individual cases.111 Personnel at Guantanamo received briefings 
about the working group’s report and the new list of approved methods.112

While the Defense Department was establishing a new interrogation 
policy, officials at Guantanamo, under the new leadership of General Miller, 
were developing an integrated set of standard operating procedures for the 
expanding detention camp. The March 2003 document demonstrates that 
the treatment of prisoners at Guantanamo was carefully defined by a de­
tailed set of rules that controlled their daily lives. The overall message is one 
of complete control and domination. Prisoners arrived masked, with ear­
muffs and restraints. Once at the camp, they were showered, subjected to a
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medical examination and a body cavity search, fingerprinted, forced to give 
blood and DNA samples, and placed into new restraints."3 Next came a 
two-phase behavior management plan for new arrivals—which included 
isolation and deprivation of nearly all possessions—as well as the ongoing 
standards of conduct, a classification process based on cooperation, and a 
carefully calibrated disciplinary system.1 H These procedures were not with­
out domestic precedent; many of them emulate the rigorous controls of the 
supermax prison.

The standard operating procedures confirm that the exceptional space of 
Guantanamo was not lawless, even though it lacked a normal legal frame­
work. Rather, it was a space filled with incredibly detailed law about all as­
pects of the prisoners’ lives: how they entered or left the facility; how they 
dressed, groomed, ate, and exercised; their medical care; their spiritual lives; 
and their interactions with guards and other officials, including during in­
terrogation. This law emanated directly from the sovereign commander in 
chief and his staff, with only tenuous connection to a democratic process, 
and it was subject to change at regular and irregular intervals.115 The follow­
ing words from Giorgio Agamben seem apt: “In the camp, the state of ex­
ception, which is essentially a temporary suspension of the rule of law on the 
basis of a factual state of danger, is now given a permanent spatial arrange­
ment, which as such nevertheless remains outside the normal order.”116 
More important, Agamben’S description of the Nazi death camps applies al­
most as well to Guantanamo’s Camp Delta: “Insofar as its inhabitants were 
stripped of every political status and wholly reduced to bare life, the camp 
was also the most absolute biopolitical space ever to have been realized, in 
which power confronts nothing but pure life, without any mediation.”"7

These exceptional laws did more than maintain security and provide 
structures for gathering information. They also defined and created legal 
and political subjects. People detained at Guantanamo were “stripped of 
every political status and wholly reduced to bare life,” but in the process, 
they were also remade into detainees, with a distinct legal and political 
identity. Many of the people who went into the camp may have been dan­
gerous, may have been enemies of U.S. interests, and may have adopted po­
litical and religious views that seem extreme, but these things were almost 
certainly not the sum total of their existence. Once placed within the rou­
tines of the camp, however, only one identity became available: the danger­
ous, fanatical enemy detainee kept under strict control, who would attack 
U.S. citizens and facilities if released, but who also had information that he 
might be convinced or coerced to provide.118 Further, this detainee had a le­
gal status—even if it was a status outside the normal law—and was eligible 
for legal proceedings before a military commission. Even the detainee’s 
death, whether or not it resulted from the judgment of a commission, was
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In March 2004, army officials announced that they were bringing charges 
against 6 soldiers and investigating 11 others for the abuse of prisoners at 
Abu Ghraib prison. More than one report was already under way on the
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a managed legal and political event that involved a series of processes, in­
vestigations, and bureaucratic actions. Nothing else mattered, such that the 
bare life of the detainee was a coherent, rationally defined existence that 
turned entirely on his political and legal relationship to the war on terror.

The standard operating procedures also included rules for dealing with 
the Red Cross, such as providing that some prisoners would have “[n]o 
contact of any kind with the ICRC.” In addition, they detailed methods for 
dealing with violations of camp discipline and with any threats posed by 
the prisoners—all of which, together with the approved interrogation 
methods, ensured that violence against the prisoners would continue as a 
matter of rule.119 To the extent that one can assume that actual practices 
will go beyond the approved rule, these procedures also opened new space 
for violent practices not formally approved by the rules.

In fact, U.S. forces treated the Guantanamo prisoners violently. Accord­
ing to one account, “all the detainees were threatened with harsh tactics if 
they did not cooperate,” and “about one in six were eventually subjected to 
those procedures.”120 The Red Cross concluded that “the American military 
has intentionally used psychological and sometimes physical coercion ‘tan­
tamount to torture’ on prisoners at Guantanamo Bay.” Personnel from the 
Criminal Investigation Task Force (CITF) tried to distance themselves from 
the interrogations carried out by Joint Task Force 170, and FBI agents work­
ing at Guantanamo continued to complain about the treatment meted out 
by their military colleagues.121 An army report prepared in response to the 
FBI allegations substantiated several methods: wiping fake menstrual blood 
on prisoners and employing other forms of “gender coercion,” playing loud 
music with strobe lights, extremes of heat and cold, sleep deprivation, short 
shackling (although allegedly only “in the early days”), using military dogs 
to frighten prisoners, using a leash on one prisoner and “forejing] him to 
perform a series of dog tricks,” forced nakedness, “pourjing] water over the 
subject” of an interrogation 17 times “as a control measure,” prolonged 
standing, and threats against the life of at least one prisoner and his family. 
Notably, the report found that many of these techniques were consistent 
with Rumsfeld’s April 2003 order and the report of the working group that 
he set up, although it also concluded that cumulative use could be “abusive 
and degrading.”122
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abuse and on detainee and interrogation operations generally, but the gen­
eral tone—that this conduct was the work of “bad apples”—was already set. 
The report released by the army’s inspector general in July bolstered this as­
sertion, although, by then, other information had surfaced to undermine 
such claims.123 In this section, I will discuss the migration of interrogation 
and detention practices among military forces, as well as the legal and po­
litical decisions that produced torture, abuse, and coercion in Afghanistan 
and Iraq, including at Abu Ghraib. My focus will be as much on the abuse 
and coercion that was normal as on the abuses—often specifically sexual— 
that form the usual public image of Abu Ghraib.

According to the report of former secretary of defense James Schlesinger, 
the army field manual was the baseline for interrogations in Afghanistan, 
but “more aggressive interrogation of detainees appears to have been on­
going” almost from the beginning of operations there, at least among some 
units, and some of those methods were later shared with the working group 
set up by Secretary Rumsfeld.124 A former army interrogator has written 
that CIA operatives sometimes handed prisoners over to military forces at 
Kandahar Airport after they had been subjected to sleep deprivation, stress 
positions, and prolonged standing. He adds that interrogators in 
Afghanistan slowly came “to embrace methods we would not have counte­
nanced at the beginning of the war.” At Bagram Air Base, army interroga­
tors began to use stress positions, as well as mock renditions designed to 
convince prisoners that they would be sent to countries and subjected to 
torture if they did not cooperate. The former interrogator noted that when 
new teams of interrogators arrived, they quickly learned the alternative 
methods and “did not regard [them] as a method of last resort but as a pri­
mary option in the interrogation playbook.”“What was an ending point for 
us,” he explained, “was a starting point for them.”125

A January 2003 set of standard operating procedures for forces in 
Afghanistan included four techniques that went beyond the field manual: 
isolation, multiple interrogators, stress positions, and sleep deprivation.126 
Meanwhile, the informal catalog of coercive detention and interrogation 
tactics at Bagram expanded to include “removal of clothing,” “exploiting 
fear of dogs, and sleep and light deprivation,” as well as beating or slapping, 
shoulder dislocation, and sexual abuse.127 With the invasion of Iraq, and de­
spite the fact that the administration admitted that the Geneva Conven­
tions applied to military operations there, interrogators began using similar 
methods on prisoners in that country—indeed, the standard operating 
procedures for interrogations in Iraq were based on the rules for 
Afghanistan.128 As the Schlesinger Report found, “interrogators and lists of 
techniques circulated from Guantanamo and Afghanistan to Iraq” during 
2002 and 2003.129 One company of a military intelligence battalion that was
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using an enhanced set of techniques in Afghanistan was sent to conduct in­
terrogations at Abu Ghraib, where they continued to use at least some of 
those methods and sought approval for more options.130

As resistance to the occupation took hold, military officials became less 
satisfied “with the amount of actionable intelligence resulting from the in­
terrogation operations.”131 In August 2003, General Miller was sent from 
Guantanamo to Iraq to assess interrogation operations, particularly at Abu 
Ghraib, and after his visit, a training team from Guantanamo spent two 
months there.132 Task force commanders decided to create a joint interroga­
tion debriefing center at Abu Ghraib to centralize and improve intelligence 
collection, and they adopted an approach that used teams of interrogators, 
intelligence analysts, and interpreters—an approach that was already in use 
at Guantanamo. In his report on Abu Ghraib, Major General Fay concluded 
that this decision “introduced another level of complexity into an already 
stressed Abu Ghraib interrogation operations environment.”133

Because the debriefing center was an innovation, no preexisting set of 
rules existed, and its procedures “were ad hoc in nature.”131 Despite the pro­
cedures available in the army field manual, this approach extended to the 
rules for interrogation. One source for procedures was Guantanamo. Miller 
had shared Rumsfeld’s April 2003 memorandum approving interrogation 
tactics beyond those in the field manual, even though Rumsfeld had ap­
proved those methods only for Guantanamo. He also urged military police 
and military intelligence to work more closely together to set “the condi­
tions for successful exploitation of the internees,” and he suggested the use 
of military dogs for custody and control.135 Brigadier General Karpinski 
later testified that Miller also told her that “you have to treat these detainees 
like dogs,” and another Abu Ghraib interrogator claimed, “I was told by ... 
the GTMO team that I was permitted to strip a detainee completely naked 
in the interrogation booth.”136

At about the same time, an intelligence officer on the staff of Lieutenant 
General Sanchez, the commander of Joint Task Force 7, sent an email to sev­
eral other intelligence officers in Iraq. The memo stated, “The gloves are 
coming off... regarding these detainees,” and it asked for an “interrogation 
techniques ‘wish list.”’ Interrogators responded with lists that included ex­
ploiting “fear of dogs and snakes,” as well as “open-hand strikes, closed-fist 
strikes, using claustrophobic techniques and a number of‘coercive’ tech­
niques such as striking with phone books, low-voltage electrocution and 
inducing muscle fatigue.”137

On September 14, after consulting with his staff judge advocate general, 
Sanchez promulgated an interrogation and counterresistance policy for 
task force operations in Iraq. The 29 methods authorized by the policy drew 
heavily on the field manual (17 methods) and Rumsfeld’s April 2003 ap-



In employing each of the authorized approaches, the interrogator must 
maintain control of the interrogation: The interrogator should appear to 
be the one who controls all aspects of the interrogation, to include the 
lighting, heating and configuration of the interrogation room, as well as 
the food, clothing and shelter given to the security internee.1'11
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proval (all 7 of the additional methods), but the policy also included 5 new 
methods (“presence of military working dogs” because it “exploits Arab fear 
of dogs”; sleep management; yelling, loud music and light control; decep­
tion, such as falsified documents and reports; and stress positions). These 
new methods are similar to some of the methods rejected by Rumsfeld but 
proposed by the working group he set up.138 They are also similar to some 
of the methods that had been used in Afghanistan. Sanchez required prior 
approval for the same four techniques for which Rumsfeld required ap­
proval, as well as for yelling and stress positions—but not for dogs or sleep 
deprivation. Interrogators began using (or, in some cases, continued to use) 
these tactics.139

Sanchez sent a copy of the order to the commander of the U.S. Central 
Command, which apparently was unhappy with the policy and forced 
Sanchez to rescind it.140 In October, he issued a new policy that listed the 17 
methods approved by the army field manual. But the October policy no 
longer required prior approval for any of these techniques (including the 
field manual techniques for which Rumsfeld had required approval), and it 
also included the following statement:

This phrase comes from a 1987, superseded version of the field manual. 
More significantly, it can be read to open the door to many of the methods 
that were in the first order and that, on the surface, were excluded from the 
second. At the very least, as Lieutenant General Jones later commented, this 
passage “left certain issues for interpretation.”142

Both versions of this policy made their way to interrogators. At Abu 
Ghraib, Captain Carolyn Wood prepared a chart listing the approved tech­
niques and posted it “in numerous locations throughout the working area 
as a constant reminder.” However, the second version of the chart did not 
remove the methods that were no longer authorized. Instead, Wood placed 
them in a separate column, under the heading “require CG’s approval’ — 
that is, General Sanchez’s approval. She gave the following reason, “It was 
explained to me (I cannot remember by who, but the guidance was from 
higher) that those approaches removed from the 14 Sep version were not 
necessarily out of reach, that they had to be approved by the CG prior to 
use.”143 Her chart failed to mention several methods actually in use, such as 
“removal of clothing, forced grooming, hooding, and yelling, loud music
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and light control.” It thus “left a question whether they were authorized for 
use without approval.”144

What took place, in short, was the confusing development of an official 
policy on interrogations at Abu Ghraib and other locations in Iraq. Army 
officials sought to make the expanding facility at Abu Ghraib more profes­
sional. The model they adopted was Guantanamo (and, behind it, the 
working group set up by Rumsfeld), which had a set of operating and in­
terrogation procedures based on familiar army doctrine, but which also in­
corporated new methods deemed necessary for a war on terror, even when, 
as in Iraq, that war had a conventional aspect. The use of Guantanamo as an 
example was not an effort to introduce sadism into interrogation; to the 
contrary, it was an effort to create a professional atmosphere and set of rules 
for effective interrogation.145 Those rules took for granted that one aspect 
of military interrogation is complete control and domination over the 
physical and mental state of the person being interrogated, which, in turn, 
was nearly certain to generate pain and anguish among the prisoners.

As if to underscore these conclusions, the report of Vice Admiral A. T. 
Church III commented that “people unfamiliar with military interroga­
tions might view a perfectly legitimate interrogation of [a prisoner of war], 
in full compliance with the Geneva Conventions, as offensive by its very na­
ture.”146 Admiral Church may be correct—interrogation of this kind may 
be appropriate in wartime—but the practices approved for Guantanamo 
and Iraq reach an entirely different level. Put differently, even if some mili­
tary police at Abu Ghraib had never engaged in and photographed their 
sexual and other violent abuse of prisoners, the people selected for interro­
gation there would have been subjected to coercion that often equated with 
cruel, inhuman, and degrading treatment and, in some cases, torture, pre­
cisely because interrogators were working from a set of rules that allowed 
such treatment.

Still, the manner in which these policies were developed, promulgated, 
and rescinded is also important. Not only did this process create confusion 
over what methods were allowed, but it raised the possibility that the pub­
lished orders were a front for a looser, “gloves-off” set of approaches.147 The 
fact that CIA interrogators were working at Abu Ghraib under what was 
clearly a more permissive set of rules contributed to the confusion, partic­
ularly when at least one CIA interrogation turned into a homicide.148 When 
interrogators put these policies into effect in combination with their own 
experiences, information they obtained from other interrogators, and the 
formal and informal advice of Miller and the other members of the Guan- 
tdnamo team, abuses became inevitable.

For example, Miller had suggested that military intelligence and military 
police should work together. Major General Taguba’s report on Abu Ghraib
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found that, in practice, interrogators “actively requested that MP guards set 
physical and mental conditions for favorable interrogation of witnesses.”1'1’ 
To that end, interrogators asked the guards to keep prisoners awake as part 
of the “sleep adjustment” method. Yet, according to General Fay, no one told 
the guards “how they actually should do the sleep adjustment.” He noted, 
“The MPs were just told to keep a detainee awake for a time specified by the 
interrogator. The MPs used their own judgment as to how to keep them 
awake.” Interrogators apparently also asked the guards to do more than 
merely keep prisoners awake, because the guards tried to assist in other ways 
as well: “What started as nakedness and humiliation, stress and physical 
training (exercise), carried over into sexual and physical assaults by a small 
group of morally corrupt and unsupervised Soldiers and civilians.”150

An underlying theme in Fay's report is that while some forms of domi­
nation—such things as “sleep adjustment,” “nakedness and humiliation, 
stress and physical training (exercise)”—are acceptable, the military police 
took these methods too far. But from the official point of view, the line be­
tween acceptable and unacceptable is often elusive: “Physical discomfort 
from exposure to cold and heat or denial of food and water is not as clear- 
cut and can become physical or moral coercion al the extreme.”151 Again, 
the deliberate attempt to cause discomfort or to manipulate the mental 
state of a detainee was acceptable; the approved methods of the field man­
ual make that much clear. Thus, even interrogators working within the 
rules had to be careful about moving too much into the gray areas. They 
had to avoid extremes while also successfully controlling the prisoner and 
extracting any useful information. A similar but more general message 
emerges in the Schlesinger Report: that the working group set up by Rums­
feld set out a decent plan that succeeded at Guantanamo (as implemented 
by Rumsfeld’s April 2003 approvals) and that confusion over interrogation 
policy and resulting problems with abuses might have been avoided if that 
report had been available from the beginning.152 The assumption was that 
an ideal policy would allow controlled and thorough interrogation while 
also preventing abuses. The presence of coercion by itself was therefore not 
a sign of abuse.

Of course, the conduct at Abu Ghraib went beyond loose interpretations 
of the various policies by interrogators and guards. Much of the abuse that 
drove the scandal was more free-floating. In his report, General Taguba 
provided a list of conduct that he was able to document, which included

punching, slapping, and kicking detainees; jumping 
... forcibly arranging detainees in various sexual, 
photographing; forcing detainees to remove their clothing and keeping 
them naked for several days at a time; forcing naked detainees to wear



He also provided a second list of conduct that various prisoners claimed 
had taken place, which “under the circumstances,” he “found credible.” This 
conduct included

breaking chemical lights and pouring the phosphoric liquid on detainees; 
threatening detainees with a charged 9mm pistol; pouring cold water on 
naked detainees; beating detainees with a broom handle and a chair; 
threatening male detainees with rape; allowing a military police guard to 
stitch the wound of a detainee who was injured after being slammed 
against the wall in his cell; sodomizing a detainee with a chemical light 
and perhaps a broom stick.153

Although these actions are not obviously linked to the interrogation 
policies, the conclusion does not follow that they were random violence. 
For example, Darius Rejali has observed that “positioning a naked detainee 
on a MRE Box, with a sandbag on his head, and attaching wires to his 
fingers, toes, and penis to simulate electric torture” is a recognized method 
of torture; it was used in Brazil and called “the Vietnam.”15,1 His point is that 
the guards did not make up all of their methods on the spot; they had a 
source—perhaps military intelligence personnel—for some of them. Thus, 
whether or not all of the abuses had a formal relationship to interrogation, 
one easily could conclude that many of them had some relationship to it.

Even if guards learned these methods from interrogators, the fact re­
mains that they appear to have gone beyond the kinds of things that inter­
rogators had in mind to “set the conditions” for interrogation. Generals Fay 
and Jones concluded that the violence and sexual abuse resulted from the 
individual propensities of “a small group of morally corrupt and unsuper­
vised Soldiers and civilians.” Similarly, the army’s inspector general asserted 
that the abuses were “aberrations” and “unauthorized actions taken by a few 
individuals.” The Schlesinger Report struck the same tone, suggesting that 
most of the Abu Ghraib abuses were “fostered by the predilections of the 
non-commissioned officers in charge.”155 These conclusions make sense to
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womens underwear; forcing groups of male detainees to masturbate 
themselves while being photographed and videotaped; arranging naked 
male detainees in a pile and then jumping on them; positioning a naked 
detainee on a MRE Box, with a sandbag on his head, and attaching wires 
to his fingers, toes, and penis to simulate electric torture;... placing a dog 
chain or strap around a naked detainee’s neck and having a female soldier 
pose for a picture; a male MP guard having sex with a female detainee; 
using military working dogs (without muzzles) to intimidate and 
frighten detainees, and in at least one case biting and severely injuring a 
detainee.
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the extent that they mean that each form of abuse did not result from a 
specific order. Yet the assertion of deviance ultimately goes too far, for it 
contends not just that a few bad apples served at Abu Ghraib but that 
through some kind of unfortunate coincidence, a sizable group of deviants 
or sadists ended up serving together at the same prison, on the night shift, 
in the same block of cells, guarding the prisoners most likely to have useful 
information.

As other commentators have stressed, the explanation for the Abu 
Ghraib abuses must be more complex. Problems with staffing, organiza­
tion, monitoring and reporting, and poor leadership played a role by help­
ing to create the idea of a space partly out of bounds, an idea that may have 
been liberating at first but must ultimately have been extremely stressful for 
guards as well as prisoners.156 Many of the guards had corrections experi­
ence, and in the absence of clear operating procedures, they fell back on the 
everyday violence of U.S. prison culture. Also critical were the social and 
psychological dynamics in which the guards lived and operated. The orga­
nizational problems helped create those dynamics, but other factors were at 
least as important—such things as the message that “the gloves were com­
ing off”; the examples of everyday abuse by military and CIA interrogators; 
the fear created by the war on terror and the growing Iraqi insurgency; and 
the personal interactions of the guards with each other, with their superiors 
and other military personnel, and with the prisoners.

Susan Fiske, Lasana Harris, and Amy Cuddy explain how these dynam­
ics could influence the actions of the military police: “Torture is partly a 
crime of socialized obedience. Subordinates not only do what they are or­
dered to do, but what they think their superiors would order them to do, 
given their understanding of the authority’s overall goals.”157 Similarly, 
Philip Zimbardo notes, “[M]ost of us can undergo significant character 
transformations when we are caught up in the crucible of social forces. 
What we imagine we would do when we are outside that crucible may bear 
little resemblance to who we become and what we are capable of doing once 
we are inside its network.”158 Zimbardo treats these various factors gener­
ally as an example of the social construction of reality.159

I want to push the point a bit further. Just as the rules, procedures, and 
practices in place at Guantanamo and Abu Ghraib worked to construct a 
narrow and unitary political identity for the prisoners—the dangerous, 
fanatical enemy who is kept under strict control and may have useful in­
formation—the same was true for the guards and interrogators. Day af­
ter day, their job was to control and manage thousands of Iraqi prisoners 
jammed into an overcrowded prison, where fear, despair, and boredom 
ran together and legal rights were at their most basic if they existed at all. 
They were jailers in a dystopic landscape, in which the difference be-



Pushback and Retrenchment

The development of successive coercive interrogation policies took place 
amid a public debate that sharpened as prisoners arrived at Guantanamo 
and as stories began to leak about the treatment of people detained by U.S. 
forces. Political opposition to the administration’s policies and conduct 
gained strength from protests against the invasion of Iraq, and the admin­
istration was not in lockstep. In December 2003, the new head of the OLC 
decided to withdraw the torture memo as well as the March 2003 memo­
randum on which the working group set up by Rumsfeld had relied, and he 
formally notified the Defense Department of his decision about the March 
2003 document—although he also made clear that this withdrawal did not 
affect the techniques Rumsfeld had approved in April 2003.161

Still, it was Abu Ghraib that coalesced most of the opposition and 
forced changes in policy. On May 13, 2004, two weeks after the abuses be­
came public, Sanchez issued a third interrogation policy for Iraq that
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tween guard and prisoner was not simply one of power or legal fiat but 
was also couched in ideas of nationalism, ethnicity, religion, and overall 
strangeness.

Certainly, the prisoners were in the condition of bare life, but so, too, 
were the guards. Agamben argues that one aspect of bare life in the biopo­
litical camp is “[t]he absolute capacity of the subjects’ bodies to be killed,” 
and he understandably links this to the experience of the prisoner. Yet his 
argument is meant to generalize. “Whoever entered the camp,” he ex­
plained, “moved in a zone of distinction between outside and inside, excep­
tion and rule, licit and illicit, in which the very concepts of subjective right 
and juridical protection no longer made any sense.”160 The guards and pris­
oners were in a relationship of bare life, and as the prisoners took on a new 
identity, so, too, did the guards. The guards were legal and political actors 
within a military hierarchy, but one in which rules were incomplete or sus­
pended. Their daily task was to set the conditions of a partly lawless space. 
In the process, their familiar identities were strained, and new identities 
competed for space—identities of the group, of a kind of sovereign embod­
iment of law, as the locus of power over the bare lives of the prisoners. This 
analysis applies more neatly to the guards at Abu Ghraib than to those at 
Guantanamo, but the guards at Guantanamo also took on new or more 
complicated legal and political identities as they worked within the stan­
dard operating procedures, as well as the informal procedures that grew up 
around them. In both cases, who they were and their role within a legal and 
political order not only changed but also became more encompassing.
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‘specifically prohibit [ed] the use of six interrogation techniques, including 
Sleep Management, Stress Positions, Change of Scenery, Dietary Manipu­
lation, Environmental Manipulation, and Sensory deprivation,” which, of 
course, suggests that these methods had continued to be used under the 
October 2003 order.162 At roughly the same time, the torture memo leaked 
to the press. The OLC formally withdrew it in June 2004 and began work 
on a new document.163

The Supreme Court entered the fray that summer, with two cases that re­
jected some of the administration’s most far-reaching claims of executive 
power. In Hamdi v. Rumsfeld, a plurality ruled that no statute allowed 
indefinite detention of citizen enemy combatants “for the purpose of inter­
rogation,” but it also ruled that the authorization for use of military force 
provided authority to detain enemy combatants, including citizens, for the 
duration of the conflict if they received sufficient process.164 The plurality 
suggested that there is no inherent executive emergency power to detain 
indefinitely, but it said nothing about inherent power to detain fora limited 
period. A concurring opinion advanced the idea that the president may 
have “an emergency power of necessity ... limited by the emergency” that 
would justify unauthorized executive detention and, presumably, interro­
gation of a citizen who is “an imminent threat to the safety of the Nation 
and its people.”165 The second case, Rasul v. Bush, held that aliens detained 
at Guantanamo could seek writs of habeas corpus in federal court to chal­
lenge their detention, and it left open the possibility that the same could be 
true anywhere in the world if a federal court has jurisdiction over the ap­
plicant’s custodian.166

Together, Hamdi and Rasul affirmed a general right of access to federal 
courts, at least for procedural review. Still, the procedure endorsed by the 
Hamdi plurality heavily favored the government, and the likelihood that 
anyone held in military custody on suspicion of being an enemy combatant 
would be able to marshal persuasive arguments of innocence, even with the 
help of an attorney, was small.167 In response to these decisions, the Defense 
Department created “combatant status review tribunals” to evaluate the 
prisoners at Guantanamo and an administrative review board to provide an 
annual update for each prisoner.168 The tribunals found that the over­
whelming majority of prisoners really were enemy combatants, with the re­
sult that their detention was appropriate.169

The administration also resisted efforts to obtain judicial review of these 
decisions. As this issue made its way through the courts, Congress passed 
the Detainee Treatment Act (DTA) in 2005, which sought to resolve the is­
sue by preventing habeas cases and creating a limited form of review in the 
U.S. Court of Appeals for the D.C. Circuit for prisoners at Guanttinamo and 
people convicted by military commissions. The court would be able to con-
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sider only two issues: whether the decision of the tribunals was consistent 
with standards and procedures developed by the secretary of defense and 
whether those standards and procedures were themselves consistent with 
federal law.170

In addition, the DTA mandates that Defense Department interrogations 
conform to the army field manual and states that “[n]o individual in the 
custody or under the physical control of the United States Government, re­
gardless of nationality or physical location, shall be subject to cruel, inhu­
man, or degrading treatment or punishment” as that term was defined in 
the U.S. reservations to the Convention against Torture.171 Another provi­
sion requires tribunals to determine “whether any statement[s] derived 
from or relating to” a prisoner were “obtained as a result of coercion,” and 
tribunals are to assess any such statement’s “probative value”—but not nec­
essarily reject it. Finally, the act provides a defense for officials charged with 
using abusive interrogation techniques prior to its date of enactment.172

On the one hand, the DTA addresses the consequences of a two-tiered 
definition of coercion, by preventing military and political officials from 
saying that their interrogation methods are legal because they are degrad­
ing but not torture. It applies the cruel, inhuman and degrading treatment 
mandate to the CIA as well as the military. On the other hand, it ties the 
definition of degrading treatment to constitutional standards that them­
selves license a fair amount of coercion. The compromise was almost too 
much for the administration, and Bush signed the act with the statement 
that he would construe it “in a manner consistent with the constitutional 
authority of the President to supervise the unitary executive branch and as 
Commander in Chief and consistent with the constitutional limitations on 
the judicial power, which will assist in achieving the shared objective of the 
Congress and the President... of protecting the American people from fur­
ther terrorist attacks.”173 Put more succinctly, the president suggested that 
the act’s restrictions on interrogation could infringe his sovereign power 
over military and foreign affairs issues, and he took care to note that he was 
using that power in a manner necessary and appropriate to protect the 
country from harm.

At the end of 2004, the OLC issued a new interrogation memorandum 
repudiating much of the torture memo’s analysis and concluding that in­
terrogators could not engage in conduct that is “extreme and outra­
geous.”17,1 Exactly how this new analysis would generate different results 
was left unclear, however, and the memorandum responded to pressure 
from the attorney general by including a footnote that “rcassure[d] the 
C.I.A.... that the Justice Department was not declaring the agency’s previ­
ous actions illegal.”175 Two months later, under new leadership, the OLC is­
sued three additional memoranda that “provided explicit authorization to
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barrage terror suspects with a combination of painful physical and psycho­
logical tactics, including head-slapping, simulated drowning and frigid 
temperatures.”176 One of the memoranda explicitly relied on the strength of 
the government’s interest in doing what was necessary to prevent further 
terrorist attacks.177

But the legal opinions did not address the pressure the administration 
was facing over the CIA’s black sites and program of extraordinary rendi­
tion. In mid-2005, the CIA pulled its prisoners from Europe. Shortly before 
enactment of the DTA, the secretary of state, Condoleeza Rice, announced 
that “as a matter of policy,” the Convention against Torture’s prohibition on 
cruel, inhuman, and degrading treatment “extend[s] to U.S. personnel 
wherever they are, whether they are in the United States or outside of the 
United States.”178 The act turned that policy into a legal mandate, although 
one with uncertain content, and the administration also continued its bat­
tle of interpretation with U.N. officials and human rights groups over the 
application of international law to the war on terror.179

For its part, the Defense Department took steps in a different direction. 
In March 2005—after the new OLC interrogation memorandum ap­
peared—the department’s general counsel rescinded the report of the 
working group set up by Rumsfeld, stating that it “does not reflect now-set­
tled executive branch views of the relevant law” and should “be considered 
a historical document with no standing in policy, practice, or law to guide 
any activity of the Department of Defense.”180 Later that year, the deputy 
secretary of defense issued a memorandum requiring compliance with the 
DTA’s prohibition on cruel, inhuman, and degrading treatment and forbid­
ding any interrogation methods not contained in the army field manual— 
which effectively withdrew Rumsfeld’s April 2003 approval of methods that 
went beyond the manual.181

The administration sought to hold firm on military commissions, but in 
Hamdan v. Rumsfeld, the Supreme Court declared the commissions illegal 
because the administration had ignored the statutory requirements for es­
tablishing tribunals of this kind. The Court appeared to hold that U.S. mil­
itary action against al Qaeda was a “conflict not of an international charac­
ter,” occurring in the territory of a party to the Geneva Conventions, with 
the result that Common Article 3 of the conventions applied to it by statute. 
Common Article 3 requires trials before regularly constituted courts, and 
the Court found that military commissions failed that standard.182 Along 
the way, the Court accepted the war model for confronting terrorism and 
the implicit hierarchy of rights that the war model creates. But the Court re­
jected the administration’s most far-reaching executive power claims, in­
sisted on compliance with Congress’s determination that traditional stan­
dards of international humanitarian law must apply to military action, and



Torture in the War on Terror i'*- 199

went out of its way to mention that the administration’s rules for commis­
sions allowed admission of evidence obtained by coercion.183 Hamdan’s 
holding on Common Article 3 also meant that U.S. personnel who violated 
its provisions could be prosecuted under the War Crimes Act as it then ex­
isted—which is one of the consequences the administration had sought to 
prevent.

After Hamdan, the military commissions could not operate, and CIA 
officials “refused to carry out further interrogations and run the secret fa­
cilities ... until the legal situation was clarified.”18'1 In a speech on Septem­
ber 6, 2006, President Bush announced the transfer of 14 men from CIA 
custody to Guantanamo and declared, “The current transfers mean that 
there are now no terrorists in the CIA program.” He admitted that Ham­
dan’s application of Common Article 3 to the conflict with al Qaeda “has 
put in question the future of the CIA program,” because it raised the possi­
bility that CIA officials could be prosecuted for violating it. But the presi­
dent insisted that the need to obtain intelligence from suspected terrorists 
would remain critical.185

That same month, the army revealed a new field manual on interroga­
tion. The document cites the Geneva Conventions more frequently than 
the superseded version, stresses the importance of treating prisoners hu­
manely, and emphasizes the responsibility of commanders.186 It also pro­
vides that “service members must treat all detainees captured during armed 
conflict consistent with the provisions of the [Geneva Conventions] unless 
a determination to the contrary is made”—although, of course, this sug­
gests that the conventions will not apply at all to some prisoners.187 The 
manual further stresses that people from“non-DOD agencies”“have no au­
thority over Army interrogators” and that all interrogations “conducted by 
non-DOD agencies will be observed by DOD personnel.”188 Similarly, al­
though the manual states that “close coordination must occur between MP 
and MI personnel in order to facilitate the effective accomplishment of the 
MP and MI missions,” it maintains that “[t]he MPs do not conduct intelli­
gence interrogations” and that they “will not take any actions to set condi­
tions for interrogations (for example,‘softening up’ a detainee).”189

Drawing on the DTA, the manual specifically prohibits cruel, inhuman, 
or degrading treatment and provides a nonexclusive list of prohibited in­
terrogation methods. The prohibited methods include “forcing the de­
tainee to be naked, perform sexual acts, or pose in a sexual manner”; “plac­
ing hoods or sacks over the head of a detainee”; “using duct tape over the 
eyes”; “applying beatings, electric shock, bums, or other forms of physical 
pain”; “waterboarding”; “using military working dogs”; “inducing hy­
pothermia or heat injury”; “conducting mock executions”; and “depriving 
the detainee of necessary food, water, or medical care.”190 This list is similar
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to the May 2004 Sanchez order and implicitly confirms that these methods 
were used in Afghanistan and Iraq.

Finally, the new manual lists 18 permissible methods for all interroga­
tions, as well as a “restricted interrogation technique called separation.”The 
approved methods arc the 17 from the 1992 field manual plus the “false flag” 
method, in which interrogators “convince the detainee that individuals 
from a country other than the United States are interrogating him, and 
trick the detainee into cooperating with U.S. forces.”191 Separation is a form 
of isolation that is meant to be less severe than sensory deprivation. The 
new field manual is thus an interesting combination of exhortations to 
comply with the Geneva Conventions and new methods that allow more 
psychological coercion and thus make compliance with the conventions 
more difficult.

In what seemed to confirm a strategy of partial retrenchment, the admin­
istration also sought congressional approval for its policies. The result was 
the Military Commissions Act of 2006 (MCA). The MCA codified much of 
the existing military commission instructions but nudged the process closer 
to the standards of the Uniform Code of Military Justice. It also confirmed 
the limited federal court review previously established by the DTA but ex­
tended the denial of habeas corpus and the substitution of limited D.C. Cir­
cuit review to include any alien detained by the United States as an enemy 
combatant.192 In another rebuke to the administration’s approach, the 
Supreme Court’s decision in Boumediene v. Bush held that this aspect of the 
MCA was an unconstitutional suspension of habeas corpus.193

Other parts of the MCA remained in effect. For example, the statute al­
lowed the CIA to restart the “ghost prisoner” program by redefining and 
narrowing the conduct that is subject to prosecution under the War Crimes 
Act.19,1 The new version of the act provides a detailed list and definition of 
prohibited conduct—including “torture” and “cruel or inhuman treat­
ment”—and declares that these limited definitions “fully satisfy the obliga­
tion” of the United States to implement Common Article 3.195 The definition 
of “cruel or inhuman treatment” turns on whether the mental or physical 
pain inflicted or attempted was “severe” or “serious.” The MCA defines “se­
vere mental pain or suffering” as equivalent to the mental pain or suffering 
that would constitute torture under the federal torture statute, Section 2340 
of Title 18 of the U.S. Code. The act says the same for “serious” mental pain, 
except that it need not be “prolonged.” For its part, according to the MCA, 
“serious physical pain or suffering” involves “a substantial risk of death,’’“ex­
treme physical pain,” “a burn or physical disfigurement of a serious nature 
(other than cuts, abrasions, or bruises),” or “significant loss or impairment 
of the function of a bodily member, organ, or mental faculty.”196

The new definition of cruel or inhuman treatment is far stricter than the
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definition of cruel, inhuman, or degrading treatment under the ICCPR or 
Convention against Torture. Those documents, as ratified by the United 
States, limit the scope of cruel, inhuman, or degrading treatment to con­
duct that is unconstitutional. By contrast, the new War Crimes Act only 
criminalizes a subset of unconstitutional conduct. Indeed, the subset is so 
small that it seems either to overlap substantially with the definition of tor­
ture or, instead, to narrow the definition of torture itself. Before the MCA, 
one might have thought that pain accompanied by serious physical 
disfigurement or “significant loss or impairment of the function of a bodily 
member, organ, or mental faculty” was exactly the kind of conduct that 
amounted to torture. But if this kind of treatment is only cruel or inhuman, 
the inescapable inference is that torture requires even more.

Further, the definition of the degree of pain required for torture simply 
refers to Section 2340, which, in turn, derives from the Senate’s understand­
ings about the meaning of torture in the Convention against Torture. The 
pressure that the new War Crimes Act puts on the definition of torture 
could put a parallel amount of pressure on the definition of torture in Sec­
tion 2340. The new narrow definition of torture under the statutes also sug­
gests a narrowing from the U.S. perspective of the conduct that the United 
States has pledged itself never to use, with a corresponding increase in the 
conduct that falls into the potentially “justifiable” category of cruel, inhu­
man, or degrading treatment. As if to cement these narrow interpretations, 
the MCA also bars the invocation of the Geneva Conventions as a source of 
rights “in any habeas corpus or other civil action or proceeding”; states that 
“the President has the authority for the United States to interpret the mean­
ing and application of the Geneva Conventions,” albeit in a way that does 
not “affect the constitutional functions ... of Congress and the judicial 
branch of the United States”; and adds that “[n|o foreign or international 
source of law shall supply a basis for a rule of decision in the courts of the 
United States in interpreting those provisions.”197

In February 2007, Bush signed an executive order establishing military 
commissions pursuant to the MCA, and the Defense Department initiated 
proceedings against people held at Guantanamo.198 In July, he issued an­
other order reestablishing the CIA’s terrorist detention program. Relying on 
his authority under the MCA to interpret the Geneva Conventions, the 
president found that such a program complies with Common Article 3 so 
long as it does not include torture under Section 2340; any of the specific 
crimes in the new version of the War Crimes Act; cruel, inhuman, or de­
grading treatment as defined by the DTA and MCA; other “willful and out­
rageous acts of personal abuse done for the purpose of humiliating or de­
grading the individual in a manner so serious [as] to be outside the bounds 
of human decency”; and denigration of religion.'99 After the MCA, how-
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ever, this set of restrictions, especially the one on “torture,” is not as strong 
a constraint on CIA activities as it first appears.

The magnitude of U.S. engagement with torture, abuse, and coercion in the 
war on terror makes it impossible to address every important issue. I have 
omitted such things as the role of medical professionals in coercive interro­
gations, the use of private contractors to conduct interrogations, U.S. 
influence on the use of abusive tactics by the new Iraqi police and military, 
and the interaction of coercion and criminal prosecution.200

I have said enough, however, to establish that the discussion and analysis 
of torture and other forms of coercive interrogation in the war on terror led 
to a shift in legal and political discourse. Torture has been a tool of U.S. for­
eign policy for decades, but the extensive legal and political analysis of the 
past few years is something new and has tangible consequences. In early 
2008, for example, the Bush administration told the U.N. Human Rights 
Committee that “having a CIA program for questioning terrorists will con­
tinue to be crucial to getting lifesaving information.” The administration 
also publicly discussed the use of such methods as waterboarding, and it 
claimed repeatedly that carefully calibrated coercion leads to information 
that saves lives.201 Thus, the pain and suffering of some people—those who 
have limited rights and exist in a condition of bare life—produces the safety 
of those assumed to have greater rights. Indeed, with the public justification 
of coercive interrogation, the practice of rights in the United States ar­
guably expanded to include the right to torture the bodies and minds of 
perceived enemies in order to protect the body politic.

Perhaps the transparency of this debate is salutary. Indeed, this is essen­
tially Alan Dershowitz’s point in his discussion of torture warrants, and he 
is correct to the extent that this debate brings to the surface the rule of law’s 
dependence on violence.202 Yet the fact remains that legal norms have also 
shifted. The current state of the law opens more space for coercive conduct. 
Torture may not be legitimate, but cruel, inhuman, and degrading treat­
ment seems to be. Some of this is expected to change under the Obama ad­
ministration, but the anticipated retrenchment may not be as thorough as 
many people hope—and to the extent that some of this change happens 
through executive orders, it will further entrench ideas of executive control 
over detention and interrogation policy.203

Slavoj Zizek’s observation about the debate over torture seems apt as the 
conclusion to this discussion of the discourse and practice of torture in the
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war on terror. He writes, “Such legitimization of torture as a topic of debate 
changes the background of ideological presuppositions and options much 
more radically than its outright advocacy: it changes the entire field while, 
without this change, outright advocacy remains an idiosyncratic view.”204 
Advocating coercive interrogation is certainly no longer idiosyncratic, and 
its practice may have become constitutive.
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The Convention against Torture characterizes torture as an exceptional act. 
By emphasizing, first, the amount of pain (“severe pain or suffering, 
whether physical or mental”) and, second, the motivation behind the inflic­
tion of pain (“obtaining ... information or a confession,” punishment, “in­
timidating or coercing,” or discrimination), it implies that torture is differ­
ent from other, less-regulated conduct, such as “other cruel, inhuman or 
degrading treatment or punishment.”1 Nonetheless, this legal definition is a 
compromise hammered out in negotiations among parties of diverging in­
terests, and like other definitions of torture, it does not exhaust the ques­
tions of what torture is and how it operates. In concluding this book, I ex­
plore this issue not to develop a better or more specific definition but, 
rather, to suggest a broader understanding of torture’s role in contempo­
rary legal and political life.

As the convention recognizes, torture is not simply a method of interro­
gation or a form of punishment. Building on the convention’s additional 
purposes of intimidation and discrimination, the impulse to torture may 
derive from the identification of the torture victim with a larger threat to 
social or political order.2 More generally, gathering information or inflict­
ing punishment are often the stated motives for torture, but they may not 
be its sole purpose. Rather, in Robert Cover’s words, torture functions, in 
many cases, “to demonstrate the end of the normative world of the vic­
tim—the end of what the victim values, the end of the bonds that constitute 
the community in which the values are grounded.” Cover continues, “The 
torturer and the victim do end up creating their own terrible ‘world,’ but 
this world derives its meaning from being imposed upon the ashes of an­
other. The logic of that world is complete domination, though the objective 
may never be realized.”3

This domination plays out in several ways. Intense pain, in itself, shapes 
and sometimes destroys human perception and personality. Even more, tor-
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ture inverts typical conceptions about law and legal process by using pun­
ishment to gather evidence to justify punishment already inflicted.'* When 
torture is legal in the sense of being an official policy, the victims’ suffering 
and pain become irrelevant to the law—or, perhaps, relevant in a more en­
compassing way—precisely at their moment of greatest vulnerability.5

Torture is also “world-destroying” in its ability to subvert and degrade 
the ideas of agency, consent, and responsibility that shape liberal ideas of 
self and self-government. Once torture begins, the result is always the prod­
uct of the victim’s “choice.” Victims who provide information have “chosen” 
to talk. Yet these words ascribe agency and responsibility to a victim whose 
ordinary subjectivity is compromised or broken.6 If a victim resists, he or 
she will be tortured again—but again, the victim is responsible. According 
to the logic of torture, if the victim would only surrender to the torturer’s 
domination, the pain would be over. By refusing to talk, the victim “con­
sents” to more torture.7

The logic of choice, consent, and responsibility suggests an aspect of tor­
ture not explicit in legal definitions but clear in many accounts of torture as 
practice: escalation, such that the victim’s resistance leads to more and 
greater pain. Importantly, however, escalation is not just about greater pain 
over time but also about beginning with a relatively milder amount of pain 
or coercion and with the possibility, even the expectation, of more. Torture 
encompasses this continuum; it can include not just the most intensely 
painful practices but also all the practices that use pain to punish or gather 
information, damage the victim’s identity or worldview, or express the 
domination of the state and the torturer. Escalation thus becomes another 
way of describing the relationship between the power of the torturer and 
the victim’s complex mix of agency and powerlessness. Both the torturer’s 
ability to escalate the level of pain in response to the victim’s reactions or 
choices and the victim’s awareness of that ability are important compo­
nents of torture’s potential for domination and identity destruction.8

The idea of escalation thus suggests a legal conclusion: victims who 
“break” at the beginning of coercive or inhuman treatment have been tor­
tured if they reasonably believe that progressively more painful treatment 
will follow. International law tries to establish that the purposeful infliction 
of severe pain, whether or not accompanied by the threat of escalation, is 
torture. But a practice that lasts only briefly and causes less than severe pain 
is also torture if it operates against a background (or threatened back­
ground) of total control and potential escalation, which, in turn, asserts the 
torturer’s (and state’s) dominance and unsettles or destroys the victim’s 
normative world. From this perspective, torture includes the act of explain­
ing to prisoners exactly what will transpire if they do not cooperate, ac­
companied by sufficient time for them to reflect on this future and, in so
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doing, to inflict severe mental pain or suffering on themselves. A thorough 
interrogation might follow to obtain information or simply to confirm the 
victims’ self-torture and shattered political identity. This approach to tor­
ture broadens the Convention against Torture’s carefully negotiated defini­
tion and further blurs the distinction between torture and cruel, inhuman, 
or degrading treatment or punishment.

None of these aspects of torture, however, necessarily place it in the cat­
egory of the exception, as the convention implies. Or, if torture remains ex­
ceptional, the pervasiveness of practices that can be defined as torture or 
near torture suggests that what may once have been an exception has be­
come the norm. The language of exception has become one of the normal 
languages of legal and political discourse.9 As I discussed in the introduc­
tion, linking torture with other forms of domination provides an additional 
explanation for the effort to cabin it with narrow definitions. Broad defini­
tions lead either to questions about the legitimacy of other, more accepted 
coercive practices or, conversely, to acceptance of coercion as a routine as­
pect of modern personal, social, and political arrangements. For these very 
reasons, however, the breadth of the approach or definition I have sug­
gested may go beyond the ordinary terrain of legal efforts to regulate state 
violence, and its utility in a legal context is debatable.10

Pain, for example, is difficult to measure, especially for legal purposes. The 
same practices will impact different people in different ways, and evaluat­
ing or comparing those effects is far from easy. When such writers as Elaine 
Scarry, Mordechai Kremnitzer, and Robert Cover discuss the impact of 
pain, for example, they end up writing not just about physical or mental 
agony but also about the effect of pain on the torture victim’s identity or 
subjectivity. At that point, the discussion of pain has circled back on the 
purposes of torture.

The result is that the severity of pain ultimately fades as an effective an­
alytical category. With the threat of escalation, the degree of pain actually 
inflicted by the torturer can be relatively small. The anguish or punishment 
that the victim of torture inflicts on himself or herself, perhaps in response 
to little outside coercion, is equally or more important.11 Here, the insights 
of the KUBARK manual—that threats of coercion can be as effective as the 
real thing and that the most effective forms of coercion are the ones that 
implicate the victim in the infliction of pain—become central.12 Without 
addressing the issue of escalation, but drawing on Kant and Scarry, David 
Sussman puts a theoretical spin on the KUBARK analysis when he insists
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So far, then, torture is not only about severe pain or even about the reason 
for inflicting pain. Torture also includes the products of pain, and the rela­
tive importance of what pain produces also increases with the concept of 
escalation. To a large extent, the product of torture is the victim’s ruined 
self, dignity, or political identity—that is, it is the remnant or absence that 
accompanies domination and destruction. But torture is also productive in 
a different sense; it has creative power amid its destructive impact. At least 
in the hands of modern states, torture destroys the victim’s political identity 
but does not always stop with the act or results of destruction. Instead, the 
victim’s identity is destroyed in order to create a new one defined more se­
curely by the relationship with the torturer (and, behind the torturer, the 
state).

Kremnitzer stresses the victim’s status as an object whose very “con­
sciousness of himself” is destroyed. Scarry laments that through torture, 
“[w]orld, self, and voice are lost, or nearly lost,” and she refers to torture as 
an “undoing” or an “uncreating.”15 Other commentators hint at a more 
complex result. Robert Cover suggests, for example, that the “[t]he torturer 
and the victim do end up creating their own terrible ‘world,’” while Rejali 
notes that torture does not merely warp the self but also “shape [ s] ... self­
understandings.” Nacunan Saez argues, “[T] he pain inflicted by contempo­
rary torture does not break down a pre-existing subject. It does something 
more and something less than that: paradoxically, it produces the subject as 
already (or still) absent.”16 Most significantly for this discussion, Welat Zey- 
danhoglu argues that, for example, the torture of Kurds in Turkish prisons
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that torture involves an “interpersonal relationship ... that realizes a pro­
found violation of the victim’s humanity and autonomy.” According to him, 
torture turns “the dignity of the victim as a rationally self-governing agent 
... against itself” by “takjing] the victim’s pain, and through it [the] victim’s 
body, and mak[ing] it begin to express the torturer’s will.” Sussman sug­
gests, “My suffering is experienced as not just something the torturer 
inflicts on me, but as something I do to myself, as a kind of self-betrayal 
worked through my body and its feelings.”13 Similarly, Darius Rejali ob­
serves that “modern torturers” sometimes use physical pain “to touch the 
mind or warp a sense of self, and thereby shape the self-understandings of 
prisoners and dispose them to willing, compliant action.”1,1 For both writ­
ers, the “dignity” or “self” that is warped or turned against itself through 
torture functions as the rough equivalent of the victim’s moral or political 
identity.
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in the 1980s was part of maintaining not only physical but also ideological 
control over the prisoners—“a process of inscribing ‘Turkishness’ onto 
[their] bodies and minds.” That is, the prisoners’ dissident political and eth­
nic identities made it easy to categorize them as “enemies of the state,” and 
“torture as turkification” aided “the project of creating a politically and eth­
nically homogenous nation.”17

Torture, in short, includes the infliction or threat of pain for the pur­
pose of substituting a new political identity for the one that it destroys. Yet 
including this process in a description of torture raises the possibility that 
the problem of torture collapses back into other forms of coercion and vi­
olence—unless one focuses only on severe pain. Unless severe pain in and 
of itself is the essence of torture, torture stands revealed as something that 
is harmful, in many instances, because it destroys a person’s social or po­
litical identity and creates a new one in its place. As many writers have dis­
cussed, however, the manipulation, destruction, and creation of identity is 
one of the processes by which the modern state and modern institutions 
operate. The liberal state, after all, requires an individual “viewed in ab­
straction from political, economic, familial, and religious roles, as well as 
from race and gender.”18 This individual, moreover, must be “encouraged” 
to be autonomous in “valuable” ways.19 Indeed, as I argued in chapter 4, 
being a member of a liberal political community creates a right to this ab­
stract individual autonomy—that is, a right to be placed in and defined by 
this political arrangement. People who do not easily assume this role have 
the right to be coerced into it, which heightens and concentrates their sta­
tus as individuals.20

The importance of psychological research to some forms of modern tor­
ture elucidates the similarity between these forms of torture and other 
processes of liberal governance. Thus, KUBARK states that the point of co­
ercion is not to inflict pain but, instead, “to induce regression” and break 
down the prisoner’s defenses, which, in turn, will create feelings of guilt and 
dependence in the prisoner as part of a relationship with the interrogator.21 
As I discussed in chapter 6, the goal of this process is only partly to obtain 
accurate information. Just as important is the process—described in 
KUBARK—of putting the prisoner through a crisis, from which he or she 
emerges into a new relationship with the torturer.

Once a true confession is obtained, the classic cautions apply. The pres­
sures are lifted, at least enough so that the subject can provide counterin­
telligence information as accurately as possible. In fact, the relief granted 
the subject at this time fits neatly into the interrogation plan. He is told 
that the changed treatment is a reward for truthfulness and an evidence 
that friendly handling will continue as long as he cooperates.22



|T] he technique of psychiatric questioning... is not a way of getting in­
formation from the patient that one does not possess. Or rather, if it is 
true that, in a way, it really is necessary, by questioning the patient, to get 
information from him that one does not possess, the patient does not 
have to be aware that one is dependent upon him for this information. 
The questioning must be conducted in such a way that the patient does 
not say what he wants, but answers questions. Hence the strict advice: 
never let the patient spin out an account, but interrupt him with ques­
tions that are both canonical, always the same, and also follow a certain 
order, for these questions must function in such a way that the patient is 
aware that his answers do not really inform the doctor, but merely pro­
vide a hold for his knowledge, give him the chance to explain; the patient 
must realize that each of his answers has meaning within a field of an al­
ready fully constituted knowledge in the doctor’s mind. Questioning is a 
way of quietly substituting for the information wormed out of the pa­
tient the appearance of an interplay of meanings which give the doctor a 
hold on the patient.24

Foucault further explains that the point of getting “a hold on the patient” is 
“fixing the individual to the norm of his own identity” and “pinning the in­
dividual to his social identity and to the madness ascribed to him by his 
own milieu.”25 But, of course, for the madman, the cure of being pinned to 
what the doctor determines is one’s own identity is effectively the creation 
of identity. This becomes clear in Foucault’s assertion that the doctor’s role 
is “to impose reality, to intensify it, and add to it the supplement of power 
that will enable the doctor to get a grip on madness and reduce it, and 
therefore, to direct and govern it.”26 Yet this process of directing and gov­
erning the patient cannot simply lead to the recovery of a lost identity. 
Rather, it inevitably creates a new or hybrid identity.27

Foucault’s description plainly resonates with the KUBARK method. 
Similarly, stripped of their horror at the material facts of torture, Cover’s 
and Kremnitzer’s descriptions of the effects of torture do not vary greatly 
from Foucault’s description of psychiatric practice. My general point is that
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Critically, this entire process requires a focus on the individual, because 
“|t|he chan[c]es of success rise steeply ... if the coercive technique is 
matched to the source’s personality.”23 At least in theory, KUBARK methods 
are tailored to each person being interrogated. The Kl/BARK-trained tor­
turer treats each person as a unique individual, such that the end product 
will also be an individual, albeit one with a new political identity.

KUBARK does not represent an idiosyncratic approach. Consider Fou­
cault’s description of the purpose of questioning in nineteenth-century 
psychiatric practice.
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the practice of torture, in at least some of its versions, draws upon the same 
ways of understanding the self, the individual, and political life that have 
been central to other modern discourses.28 For his part, Foucault expressly 
links the construction of an individual through such disciplinary practices 
as psychiatry with the construction of a juridical individual in liberal the­
ory—the “abstract subject, defined by individual rights”—such that the 
two processes work together in “a kind of juridico-disciplinary pincers of 
individualism.”29

In addition, although Foucault does not emphasize this point, it is 
clear—in both his description of nineteenth-century psychiatric practice 
and in KUBARtCs description of the ideal interrogation—that liberal ideas 
of agency, choice, consent, and responsibility also play a role in or intersect 
with the disciplinary process.30 In the process of undergoing treatment or 
coercion, of internalizing the norms or violence of the institution, and of 
responding to questions, the patient or victim participates in governing 
himself or herself. Especially under KUBARK, the self-inflicted nature of 
the anguish adds elements of agency and control back into the equation on 
the victim’s side. The victim of torture, in short, is governing himself or 
herself and thereby participating in the creation of his or her new identity 
while he or she is being tortured.

At least for self-consciously modern states, therefore, my claim is that the 
creation of political identity is an important part of any definition or ex­
planation of torture. When the British beat Kikuyu tribesmen into admit­
ting that they had taken the Mau Mau oath, what mattered was less whether 
the victim had taken the oath and more that he said he had done so and that 
he was now dependent on the British not only for his safety but also for his 
political identity. When U.S. interrogators use stress positions and water­
boarding on people at Guantanamo, what matters is not only the actionable 
intelligence they might obtain but also the fact that their victims will con­
fess to something and, in so doing, will break themselves and their old po­
litical and social relationships and become dependent on their captors for 
the new identity of dangerous, imprisoned, fanatically religious terrorist.

The carefully detailed policies on respect for religious practices at Guan­
tanamo play into this process. Whether or not they were particularly reli­
gious before, prisoners are already defined as such when they arrive and in 
how they are treated. As the camp strips away other aspects of their identi­
ties, being Muslim—particularly being devoutly or even fanatically so—re­
mains and is reinforced by the experience of detention. Even episodes of de­
liberate disrespect for supposed Muslim practices or sensitivities work to 
deepen this particular identity. Sensitivity to difference in the treatment of 
prisoners (discussed in the introduction) also ascribes a political identity to
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them, and the addition of torture simply changes the ways in which that 

identity is imposed. .
Thinking about torture in this way means that even when the informa­

tion obtained through torture is inaccurate or merely duplicates what is al­
ready known, torture still “works” to the extent that it succeeds in creating 
these new identities.31 Again, the creative function of torture suggests that 
some forms of it cannot be compartmentalized as exceptional practices. In 
stead, torture of this kind is simply another coercive tool of the state, and 
the point of these tools is largely the shaping and regulation of political 
identity.

As I suggested in chapter 7, torture and coercion also shape the identi­
ties of the guards and interrogators. Indeed, the sexual nature of some of 
the abuse at Abu Ghraib, Guantanamo, and other places—both in its sanc­
tioned and unsanctioned forms—can be understood in this context. Ex­
tending the analogy to Foucault’s discussion of psychiatric practice and to 
the KUBARK approach, an important aspect of the relationship between 
guards and prisoners was the search for a crisis or trauma that would pro­
duce the truth of the detention or interrogation.32 I have already explored 
the effect of this trauma or crisis on the prisoners, but I want to suggest 
that the guards and interrogators were also caught up in it. The result was 
that even as they participated in the creation of new political identities for 
their prisoners, they also participated in the creation of new identities for 
themselves.

In this context, Private Lynndie England’s claim that the abuses at Abu 
Ghraib were “just for fun” carries a special resonance.33 The “fun” she de­
scribed was not just an example of social or individual brutality or perver­
sion. Within the relationship between guards and prisoners, for example, 
the overt deployment of sexual imagery and the use of photography to doc­
ument it operated to highlight and control difference by exposing, contain­
ing, and demeaning a frightening “other.”34 Moreover, the abuses could be 
seen as a carnivalesque inversion of (military) authority and suspension of 
official rules by the guards—the creation of a temporary “second world and 
a second life outside officialdom —in reaction to the stress of their experi­
ences in Iraq and their position within a military hierarchy.35 Finally, the 
“fun” Private England described includes the sexual activity among the 
guards that took place during the same period of time.36 An apparent link 
thus existed at Abu Ghraib—as at Guantanamo and perhaps other places— 
between sex and torture, so that the abuses were not merely sexual in nature 
but also a form of sexual activity, which, in turn, raises the possibility that 
the sexual activity among the guards was a form of violence Each ofth 
explanations is consistent with the idea that the abusive conduct of the AlT
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Ghraib guards was a response to crisis or trauma, even as this response also 
heightened the pain and trauma felt by the prisoners themselves.

For some commentators, the characterization of the Abu Ghraib abuses 
as “fun” and, particularly, the sexual aspect of the abuse demonstrate the 
special status—the exceptionality—of the abuse at Abu Ghraib. It was not 
“ordinary” torture and coercion, and it cannot be ascribed to the state. Yet 
sexual torture and humiliation has been a prominent part of the mistreat­
ment meted out by U.S. forces in the war on terror. Further, the effort to 
draw a clear line between personal conduct—easily condemned as perverse, 
immoral, or disgusting—and the proper, upright conduct of the normal 
state actor fails utterly in this context. My discussion of political identity 
and the ways it can be created in the torture relationship ultimately draws 
on the modern state’s ability to define, warp, or co-opt people’s emotions, 
passions, and perversions, so that a guard who seemingly acts on a personal, 
sadistic whim when stripping a prisoner naked and putting him on a leash 
to be photographed in a position of subservience channels simultaneously 
the sovereign power of the state.37 Indeed, the appearance of sexual activity 
amid the formation of political identity may simply reflect that in the crisis 
of the torture relationship, the guards will use their agency to “push their 
life, their real, everyday life, that is to say, their sexual life”38 and will use 
their power over the prisoners to force them to participate in that life. All of . 
this confirms again the way in which the formation of political identity 
through torture is perhaps not mutual but, indeed, almost certainly lop­
sided and also explicitly and intensely relational.

The role torture plays in the creation of political identity also goes be­
yond the victim and the guard/interrogator, even if, at each step, its power 
tends to diminish. In the context of crisis, normal patterns of identity and 
role become disrupted within a population, and in the norms of the emer­
gency, anyone is theoretically a victim or an interrogator. Anyone, in other 
words, is simultaneously defined as capable of torturing or being tortured. 
Thus, Lisa Hajjar observes that torture is often linked to a discourse of na­
tional security, and she argues that “the discourse and politics of national 
security . .. establishes a class of innocents [and] operationalizes a politics 
of exclusion of categories of people deemed to threaten the national order.” 
In the context of torture, according to Hajjar, “the politics of inclusion and 
exclusion manifest themselves as an extreme form of differentiation be­
tween the ‘legitimate community’ and ‘enemies of the state.’”39 Indeed, the 
stress that the war on terror has placed on the categories of “citizen” and 
“alien” results, to at least a significant extent, from this destabilization.'10

Going a step beyond Hajjar, I would argue that the discourse of national 
security or emergency—of which torture is a component—also destabilizes 
the “legitimate community,” not only by making its very survival contin-
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gent, but also by calling into question its defining characteristics. If the le­
gitimate community strives to be the normal community, the emergency 
always undermines that quest for normality by threatening the terms under 
which the legitimate community can continue. One aspect of that threat is 
what might happen to members of that community or what they might be 
called on to do for the community. The emergency means that anyone, 
whether or not defined in advance as an enemy or a friend, is always at risk, 
always subject, among other things, to being tortured or to being forced to 
torture. This ongoing political trauma forces new identities—or perhaps 
reinforces existing identities—on a much broader group than those already 
involved in torture.

Finally, to the extent that the political life of the modern liberal democ­
racy is characterized by ongoing emergency, this dynamic will also general­
ize in time as well as across a population. If the state is always engaged in the 
process of shaping political identity and does so more violently in times of 
emergency—including by making its population potentially subject to being 
tortured or being forced to torture—then to the extent that the emergency 
becomes the norm, the use of violence (including torture) to shape identity 
will also become the norm or, at least, will emerge as a perpetual potential.41 
This logic also means that when torture takes place, the new identities must 
include not just the fact of membership in a community that tortures but 
also recognition that one’s rights, freedoms, or material well-being rest 
partly on those acts of torture. In the situation of perpetual emergency that 
some claim is normal contemporary political life, in other words, the state 
and its population are defined or constituted partly by torture.

I do not mean to suggest that the political identities produced by torture are 
stable or monolithic. To the contrary, the harms of torture include not just 
the effort to create a new identity or the destruction or destabilization of 
former identities but also the fact that a new identity created through tor­
ture is often incomplete or unstable. Here again, the analogy to psychiatric 
practice holds, for the person cured of mental illness often relapses or re­
mains in need of continued or even perpetual treatment.42 Indeed, the state 
or torturer may not always care whether the new identity is stable—for 
them, it may be enough that the old identity is in shambles and that the new 
one existed or was imposed during the course of the torture.

But the instability of the political identity created by torture can play out 
in other ways as well. With respect to the community that tortures, the de­
ployment of this violence can “corrosively delegitimize the state.”43 This
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How, then, do we “understand” torture? Michael Taussig writes, “There is 
the effort to understand terror, in order to make others understand. Yet the 
reality at stake here makes a mockery of understanding and derides ratio­
nality.”'15 I make no claim in this book to have understood torture in terms 
of the pain, terror, and despair that it produces, which is one of Taussig’s 
central topics. At best, I have acknowledged that pain but focused, instead, 
on legal and political discourse and on the historical fact that torture per­
sists among democracies. I have also advanced a claim about torture’s po­
tential to shape individual political identity. This potential can only deepen
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delcgitimization, in turn, will damage the political identity of that state’s 
entire population, not simply those people defined as enemies or others.

With respect to the victims of torture, the effort to create political iden­
tity might fail or have unintended consequences because it runs into resis­
tance. Hajjar suggests, for example, that “captured IRA members who were 
subjected to torture retained their agency because they comprehended their 
suffering as part of the national struggle, in which they were actively en­
gaged.”44 A slightly different process takes place when a person subjected to 
torture discovers an agency or identity that he or she can put to creative 
uses in a way that departs from the torturer’s goals. For example, people at 
Guantanamo who have been defined as fanatical Muslim terrorists could 
embrace that identity, and Kurds subjected to “Turkification” by torture 
could shape the process into one of “Kurdification.” Under any of these sce­
narios, torture has yet another creative function because the torture victim 
is able to resist or exercise greater control in the relationship.

Readers should not conclude that 1 am discounting the pain and suffer­
ing that would accompany these acts of resistance. The person who em­
braces and creates a new political identity different, in greater or lesser 
ways, from the one the torturer seeks to impose may still emerge damaged, 
such that the new identity is a poor substitute for what was lost. Nor am 1 
necessarily applauding the ability of the torture victim to reshape the tor­
ture narrative in a way that valorizes his or her political goals. Doing so at 
too general a level risks validating a different course of political violence, 
and sorting through the normative qualities of such acts is a task that goes 
well beyond the scope of this book. The effort to impose a political identity 
through the torture relationship will have a variety of consequences, some 
of which will be more favorable to the victim, even as all of this takes place 
against a background of pain and fear.
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the concern, expressed by Taussig, that in the effort to understand torture, 
“|f]ascist poetics succeed where liberal rationalism self-destructs.”"’6

People concerned about torture can point to a web of international and 
national laws that ban or regulate something called “torture.” But it simply 
will not do to conclude that the kinds of abuse that people reasonably could 
label or experience as torture are therefore illegal. Similarly, it is true today 
that citizens of liberal democracies are unlikely to be rounded up, put in 
camps, and tortured by their own governments or to be beaten when in po­
lice custody as a matter of general practice or policy—although much of 
the truth of this statement depends on definitions. Yet this perception of 
safety cannot support a conclusion that torture is contrary to the values of 
those societies, that it does not persist as a problem in them, or even that 
torture is something that only threatens outsiders.

As I argued throughout this book, torture sits on a continuum with 
other forms of state violence, and violence is pervasive in and perhaps nec­
essary to the maintenance of modern states. I also suggested that in this 
context, liberal and critical theories of rights have converged. This conver­
gence emerges from the effort to uncover liberalism’s authoritarian dimen­
sions and to see those dimensions in liberal theory itself. Taussig’s concern 
about fascist poetics resonates with the complexity of the modern liberal 
state’s interaction with torture and with pain and violence generally. In­
deed, the connections between torture and modern states indicate that the 
line between liberal rationalism and fascist poetics may be shifting or some­
times even illusory. Understanding torture requires the recognition that it 
exists as a potential part of every political relationship. If torture has a spe­
cial horror, surely this is it, even if this horror is entirely prosaic.
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In January 2009, President Obama issued a series of executive orders on de­
tention and interrogation policy. Among other things, the orders revoked 
Bush’s 2007 post-Military Commissions Act order on CIA interrogation 
and declared that all interrogations of people in U.S. custody would comply 
with the Army field manual and Common Article 3 of the Geneva Conven­
tions. In addition to reaffirming Obama’s campaign promise to close the 
detention camp at Guantanamo Bay, the new administration also advanced 
a narrower view than the Bush administration of executive authority to de­
tain illegal combatants. Finally, the administration began to review interro­
gation and detention policy, with the apparent goal of recalibrating the mix 
of war and crime approaches to terrorism and national security issues.

Nonetheless, the first six months of the Obama administration under­
score the themes I have developed in this book, such that the administra­
tion’s specific policy toward something called “torture” appears to matter 
much less than the pervasive structures of legal liberalism. In his inaugural 
address, for example, Obama asserted that the United States was involved in 
a war against terrorism. The fact that a number of his early decisions coin­
cide with the previous administration’s policies tends to bear out this asser­
tion. Thus, even as officials continue to force-feed prisoners on hunger 
strikes, the Obama administration determined that conditions at the Guan­
tanamo detention camp comply with international law. Rendition, in some 
form, remains a counterterrorism tool, and the administration has yet to 
reject the idea of indefinitely detaining suspected terrorists. Rather than 
seek a repeal of the Military Commissions Act, the Obama administration 
has endorsed the use of such commissions, although with some reforms 
and against a smaller pool of people. In litigation, the administration has 
endorsed the state secrets doctrine and opposed habeas corpus petitions 
brought by detainees. In signing statements Obama has suggested that his 
executive authority over foreign relations overrides certain provisions of 
federal law.

With respect to coercive interrogation, and despite the executive orders, 
the Obama administration has shown a clear preference for shifting debate 
to other issues. As I write in July 2009, a 2004 report by the CIA’s inspector 
general remains classified (although it is expected to appear soon), and the
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Department of Justice has yet to release a 2008 report by its Office of Pro­
fessional Responsibility that is known to be highly critical of attorneys in 
the Office of Legal Counsel. Further, when he released several previously se­
cret OLC memoranda on interrogation, Obama declared that officials who 
conducted interrogations while relying on those memoranda should not be 
punished. Any criminal inquiry by the Justice Department into interroga­
tion abuses seems likely to be limited to whether officials went beyond the 
scope of the OLC memos. In the meantime, the Army field manual governs 
current interrogations, and it permits a significant amount of mental and 
emotional pressure—as well as the potential for physical discomfort during 
“isolation”—to be imposed on a suspect.

For the Obama administration, detention and interrogation abuses ap­
pear less pressing than other topics. The administration certainly faces 
many important issues and it must prioritize them. Yet its policies suggest 
that issues involving human or constitutional rights have no special status. 
The administration’s actions thus accord with my argument that rights are 
simply one of many policy issues and tools for contemporary practitioners 
of governance in a liberal democracy. Officials must make statements about 
rights, pay some attention to them, and avoid too many public violations of 
them. But they take these actions less to protect or respect rights as such 
and more because of the larger role rights play in defining a liberal democ­
racy and the rule of law.

Returning to the specific question of interrogation, the administration’s 
decision to release the OLC memoranda, while also assuring officials who 
conducted coercive interrogations that they will not be prosecuted unless 
they went too far beyond the memos, has had some curious effects. Some 
administration officials and media commentators have expressed concern 
that prosecuting interrogators or their superiors would criminalize a policy 
disagreement with the Bush administration. But such a concern rests on the 
belief that the debate over coercive interrogation is primarily a matter of 
policy or, to the extent it is an issue of law, that it is simply a matter of legal 
interpretation without criminal overtones. Yet concluding that the use, or 
not, of practices such as waterboarding is a matter of policy—as opposed to 
seeing it as a decision whether or not to engage in criminal behavior—is 
one that has important consequences. Those consequences include, as 
2izek insisted, the legitimation of the torture debate.

Further, even though the administration has disavowed the OLC memo­
randa, they will persist as meaningful legal documents so long as they con­
tinue to set the standard for evaluating past behavior. In other words, even 
as commentators and officials continue to deride them as shoddy or even il­
legitimate, the memoranda will remain legitimate in at least one important 
sense: prosecutions and convictions apparently will stand or fall based on
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what they mean and what they allowed. At stake here is not simply ^izek’s 
concern about the terms of political discourse but also the content of legal 
rules. In addition to legitimizing the torture debate, the administration’s re­
liance on the memoranda to guide criminal investigations risks legitimizing 
torture law.

Finally, it is worth stressing how decisions about detention and interro­
gation are being made in the Obama era. Although Congress has been in­
volved to some extent in these decisions to change or continue Bush ad­
ministration policies, most have been made by the president, pursuant to 
his status as commander in chief of the armed forces and the “one voice” of 
the nation in foreign affairs. These decisions have been made against the 
background of a continued assertion of war—in the midst of an ongoing 
emergency. Interrogation and detention decisions thus continue to be top­
ics reserved primarily for the sovereign decision. To the extent that torture 
continues to be linked both to normal or everyday forms of state violence 
and to the state of emergency, it represents the continued potential for the 
sovereign decision to determine increasingly broad aspects of political life.
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"A beautifully crafted, convincingly argued book that does not shy away 
from addressing the legal and ethical complexities of torture in the 
modern world. In a field that all too often produces simple or superficial 
responses to what has become an increasingly challenging issue, 
Understanding Torture stands out as a sophisticated and intellectually 
responsible work."
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